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SHORT NOTES 


on 
TUE LAW OF TORTS. 


—(0)— 
Lrorurc —Frrst, 


, 

A tort may be defined as the violation without 
lawful excuse of a right in 1¢em vost 
ed in a determinate person, whereby 
damage is caused to such determinate person ontitling 
him to got relief in a civil court. : 

The last clause of the preceding defimtion distin 
guishes torts from crimes 

“A tort has been defined as a wrong independont 
of contract It may also be defined 
as the infringement without lawful 
excuse of a right vested in some determinatc person, 
either personally or as membor of the community, 
arid available against the world at large, or agninst some 
petaon or body exercising yublic functions ag such, 
whereby datnage is caused to such doterminstg person, 
either intentionally’or a3 a natural consequence of the 
infringement.” 


Tort.»-Def. of. 


Addison’s def ; 
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In order to constitute a tort two elements must 
be prosent ; @) a wrongfulact, (ii) 
actual or legal damage Ea damno 
Sine injuria non oritur actio, 
(damage alone unaccompanied by a breach of duty 
gives no cause of action.) 


Casential Elements 
~ of tort, 


“Smee conduct which is straight forward came 


to be spoken of eulogistically as 
‘Why these infi mge- 


ete ve Gaited torte being ‘vecturr,’ ‘dirvectwn’ (droit), 


recht and right, conduct of the 
opposite character natmally cams to be expressed by 
the terms ‘delictum’ (delict) ‘de‘lit’ as deviating from 
the right path, and ‘wrong’ or ‘tort’ as twisted out 
of the straight line But in the technical sense of the 
term, as understood in the common law courts at 
Wostminster, it did not include all wrongs, such as, 
fo. example: adultery, breach of trust, refusal to pay 
salary See Pollock p 8 and 4, See Holland p 269. 
Blackstone: “Torisare an infingement or pri- 
vation of the private, or civil 
1ights belonging to individuals, 
considered as individuals ; crimes 
are a breach of public rights and duties which affect the 
whole community, considered as @ community. Cf 
French procedure. Public prosecutor and ‘pda tt ejvile’, 
‘With rogard to this distintion, Poflock says “In tha 
Jnodiceval. period, the procedure whereby redress was 


Distinetion between 
tort and ev ime 
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obtained for many of the injurios now classified as 
torts, bore plain tacos of actiminal or quasi-criminal 
character, tho dofondant against whom judgment 
passed bemg hable not only to compensate the 
plaintiff, but to pay a fine to the king 

The notes I am going to give you in those lectures 
are based upon the common lew of England and statutos 
upon this subject passed in England. Buta question 
may ariso as to how far the English law of torts is 
applicable to cases arising in India cutside the Presi- 
dencey towns. There is no doubt whatever that in 
the Presidency towns, the English law of torts applies 
an express statutory oxtonsion of that law having 
been made by various Acts of Palinmont. But in the 
Mofussil, there has ether been no such oxtension, or 
where there had beon such oxtonsion, that has sub- 
sequently beon oxprossly with-drawn 

The difficulty reformed to in tho pervions para- 
graph has beon practically solved in this way '—~Whore 
there is no provision of law applicable to cases arising 
in the Molussil, it is the duty of tho Indian Gowrts to 
adjudicate upon such cases in accorda ico with tho prin 
ciples of Justice, Hyuity and good Conscionco , “and 
prima facts tho measure of Justice, Lquily and pood 
Consetence” is the Lnglish law on tho subject 

This viow is not altogethor un-supported by au- 
thority, though not exactly on pari materia. You will 
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find many decisions of the High Courts in India and of 
the Judicial Committee of the Privy Council, where it 
has been held that the principles of common law and 
of English statute law are applicable 10 Mofussil cases, 
not because they have been extended expressly ta the 
Mofussil, but because thoy are the best measure of 
‘Kiquity, Justice and good Conscince”. Sir Barnes 
Peacock puts it in one case in this way :—Where 
you have no special law to apply to @ particular 
case, itis reasonable to apply the rules on the same 
subject, which have been elaborated in another 
country by eminent judges after careful judicial 
consideration. 
The ail wrongs for which remedies are provided 
Divison of the subjects. by the co nmon law of Englaxd, 
or : by|statutes creating new rights 
of action under the same jurisdiction, are capable of a 
threefold division according to their scope and effects. 
There are wrongs affecting a man in the safety and 
froedom of his own person, in honour and reputation, 
(which, as men esteem of things near and deas to them 
coma next after the person, if after it gt all) or in hig 
estate, condition, and convenience of life generally : 
the word estate being here understood in its widest 
senso, as when we speak of those who are “afflicted or 
disiressed in mind, body, or estate”. There are other 
wrongs which affect specific property, or specific rights 
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n the nature of proporty * property, again, boing takon 
in a large sense so as to covor possessory nights of every 
kind. There are yot othors which may affoct, as the 
case happens, person or property, oithor or both 
‘We may exhibit this division by arranging tho fami- 
har and typical apecios of torts nm groups, omitting for 
tho present such as are obscure or af little practical 


moment 
GROUP A sgt 
PERSONAL WRONGS 7 
Personal 1 Wrongs affocting safely and free- 
‘wrongs dom of the person : 
. Assoult, battery, false imprisonment. 


2 Wrongs affecting personal rela- 
tions in tho family : 
Seduction, enticing away of sorvants. 

38 Wrongs affecting roputation : 
Slandor and libel 
4, Wrongs affecting estate goncrally: 
Decoit, Slander of titlo. 
Mahgious prosecution, conspiracy, 
GROUP B 
Wnhonas ro PRoPERry, 
‘Wrongs to 1 Trespass : (a) to land 


property. (b) 40 goods, 
Conversion and un-named wrongs 


eyusdem generis (of tho same kind). 


. 
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Disturbance of easements &e : 

2. Interference with rights analo 
gous to property, such as, private 
franchises, patents, copy nghts 


GROUP CG. 


‘Wrongs to Person, Estate, aid Property generally.. 


1. Nuisance 

2 Negligence 

8. Breach of absolute duties 
specially attached to the occupation of fixed property, 
to the ownership and custody of dangerous things and 
to the exercise of certain public callings ‘This kind 
of liability results, .as will be seen hereafter, partly 
from ancient rules of the common law of which the 
origin is still doubtful, partly from the modern de- 
velopment of the law of negligence, 


Wrongs affecting 
person and propeity. 


In group A, generally speaking, the wrong is wil- 
ful or wanton Enther the act 
is intended to do harm, or, being 
an act evidneily to cause harm, it is done with reckless 
indifference to what may befall by reason of it Ei 
ther there is dehberate injury, or there is somothing 
like tho self seeking indulgence of passion, in contempt 
of other mon’s rights and dignity. 


‘Wilful wrongs, 


In group B, this clement is, at first sight, absent, 
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Wrongs appmently OF ‘ab any rate, indifforont, “By 
unconnected with tho laws of England, ovory inva~ 
mordi blame. siou of private proporty, boit over 
so minute, isa trespass Noman can sot his foot upon 
my ground without my licenco, but he is liablo to an 
action, though the damago bo nothing ; which is proved 
by every declaration in wespass, whero tho defondant is 
called upon to answor for bruising the grassy and evon 
treading upon the soil.” Itlusto ation —I find a watch 
lying on tho road ; intending 40 do tho ownor a good 
turn, I take it toa watch maker, who, to tho bost of 
my knowledge, is compotent, and leave it with him to 
be cleaned. The task is beyond him, or an incompo- 
tent hand is employed on it, and tho watch is spoiled 
in the attempt to restore it Without question, the 
owner may hold mo liable 
In one word, the duty which the law of England 
enforces, is an absolute duty not to moddle without 
lawful authority with land or goods that belong to 
others 
Tn group O, tho acts or omissions complained of, 
‘Wrongs of imprudence havo a kid ofintormodiate cha- 
and ommission. ractor They aro not, as 6 rulo, 
wilfully ox wantonly harmful ; nor are thoy morally 
_ indifferont, save ina fow oxtrome casos under tite 
third head 
On the whole it is hardly possible to frame o 
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definition of a tort that will satis 
fy all the meanings in which the 
‘torm jing been used, But 16 appears that this difficulty 
or impossibility is due to particular ancmahes and 
not to a total want of genoral principles, Disregard- 
ing those anomalies, we may try to summarise the 
normal idea of tort somewhat as follows .— 

Tort is an act or omission (not being meroly the 
breach of a duty arising out of a personal relation, or 
undertaken by contract) which is related to harm suf 
fered by a detorminate person in the following ways:— 

(6) It may be an act which, without lawful jus- 
tifloation or excuse, is intended by the agent to cause 
harm, and doos cause the harm complaimed of, 

(b) It may be an act in itself contrary to law, or 
an omission of specific legal duty, which causes harm, 
not intended by tho porson so acting or omitting. 

(a) It may be an act o1 omission causing harm, 
which the porson so acting or omitting did not intend 
to cause, but might and should, with due diligence, 
havo foresoen and prevented. 

(@) Tt may, in special cases, consist merely “in 
not avoiding or proventing harm, which the party was 
bound, absolutely or within limits, to avoid or prevent. 

A special duty of this kind may be (3) absolute; 
(ii) Hmited to answoring for harm which ia assignanle ~ 
do noghgonce. 


oamienys 
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In'some positions a man hecomes, so to speak an 
insurer to the public against a cortain risk, in othéts 
he warrants only that all has been done for safety that 
reasonable care can do. 





SECOND LEOTURE, 
Principles of liability. 





There is no express authority for stating as a general 

Want of generality proposition in English Jaw that it 

in early Jaw. is a wrong to do wilful harm to 
one’s neighbour without lawful justification or ex- 
cuse. Neither is thero any express authority for tho 
general proposition that men must perform the con- 
tracts Both principles are, in this gonorality of form, 
modern, and there was a time when neither was true. 
Law begins not with authontio general principles, but 
with enumeration of particular remodies, Thore is no 
Jaw of contracts in the modern lawyer's sonso—only 
list of certain kinds of agreoments which may bo onfor- 
ced. Noither ig there any law of dolicts, but only a list 
of certain kinds of injury which have certain penalties 
assigned to thom Whatever agreements aro owtsido 
the specified forms are incapable of onforcement’ 
whatever injuries are not in the table of compansatio: 
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. 
must go without legal redress In sucha systom the 
phrase Démnum Sine injuria (damage without vio- 
ation of duty) has pleaty of Queue and substance, 
Bus such is not the modern way of looking at legal 
duties or remedies, The whole modern law of negh 
gence enforces the duty of fellow citizens to observe 
in varying citcumstances and appropriate measure 
of prudence to avoid causing harm to one another, 
The situations in which we are under no such duty 
appear at this day not as normal, but as exceptional 
Aman can not keep shop or walk into the street with- 
out being entitled to expect and bound to practice 
obgervance of this kind. The thee main feads of 
duty, wit1 which the law of to1t 1s concerned viz, to 
abstain from wilful injury, to respect the property of 
others, and to use duo dihgence, to avoid causing harm 
0 others—are all alike of a comprehensive nature As 
the law of contiact has been generalised by the con- 
ception of consderation and tho action of asswmpstt, 
so has the law of torts Ly the wide and various appli 
cation of actions on the case. 

The commission of an act specifically forbidden 
by law, or the omission or failure to 
porform any duty spocifically im- 
posod by law, is gonerally equivalent 
40 an act dono with intent to cause wrongful injury; and 
in such a case a court of law can not allow a man to 


(a) Violations of 
speeafic legul duty 
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show that he couldnot forésee the probable consoquonce 
of his disobedience If he breaks the law, he must take 
the consequence. Illustration :—Suppose a statute 
is passed casting upon a railway company tho duty of 
fencing and watching a level crossing ; this is a logis- 
lative declaration of the amount of diligenco to bo 
exercised by the company in providing against harm 
to passengers using the road, and the company can not 
be heard to say in defence to an action by such & pas- 
sengor, who has suffered loss, that no damago was in- 
tended in the particular case, although the damage fol- 
lows from the non-observance of the provissions of the 
statute.¢ 

As w the duty of respecting proprievory rights, 
(b) Duty of respecting it has already been mentioned 

property that such a duty fis an absolute 
one Further illustrations of this part of the subject 
is reserved for a future period 

Then we have the goneral duty of using due care 
and caution. Whatisduecaro and 
caution, under given circumstances, 
will be treated further on under nogligenco, IZLore wo 
may state gonorally that the standard of duty is fix- 
ed;by reference to what we shruld expect in tho like 
case from man of ordinary sense, knowladge, and 
prudence. 

Where 4 man takesin hand tho conduct of any 


(¢) Duties of diligence. 
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(qd) Duties ariang thing requiring special skill and 
Seo coemepeet knowledga, we require of him a 
competent measure of thé skill 
and knowledge usvally found in persons who under- 
take such matters Ifo man will drive a carriage, 
he is bound to havo the ordinary competence of a coach- 
man , [fhe will handle a ship, of a seaman ; if he will 
treat a wound, of a surgeon , 1f he wall lay bricks, of a 
bricklayer ; and so in every case that can be put If 
he fails, 1b is no excuse that he did the best, he, being 
unskilled, actually could He must be reasonably 
skilled at his peril, or as the Romans put it, imperihha 
culpae adnimeratir ( unslulfulness is equivalent to 
negligence ) 

An exception to this principle appears to be admis 
‘Lxeeption of ne- sible where, in anemergency, the 
cossity conduct of something generally 
entrusted to skilled persons is undertaken by an 
unskilled person to avoid imminent risk Zaamples—A 
person who is prosent at an accident in which another 
person has received a mortal wound, requiring im- 
mediate provisional treatment, no surgeon being on the 
spot to render help, must act reasonably according 
to common knowledge, if he acts at all; bub he can 
not be answerable te the same oxtent that & surgeon 
would be. 

Wo, shall now consider for what consequences 
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Liability in relation of his acts or defaulis » man is 

to consequences of liable When complaint is made 

act ov default. that one person hag caused harm to 
another, the first question is whether his act (and 
act includes default) was really the cause of that harm 
in a sense upon which the law can take action The 
harm or loss may be traceable to his acts, but the 
connection may be too remote, or as the Romans put 
it “ Injurva non remota causa sed prommea spectatur” 
(In law the proximate cause, and not the remote, is 
to be taken into consideration) that is, liability must 
be founded on an act which 1s the “immediate cause” 
of harm or of injury to a right This dis 
tinetian of proximate from ramata causes, and there- 
fore of consequences, is necessary first to determine 
whether there is any liability at all, and then, if it is 
established that wrong has been committed, to settle 
the footing on which compensation for the wrong is 
to be awarded. 


This footing upon which the damages are calou- 
lated is called tho “measure of 
damages” In cases of contract, 
there is no trouble in separating the question whether 
# contract has been made and broken from the ques- 
tion what 13 the proper measure of damages. “But In 
cases of tort the primary question of hability may itself 
depend, and il often does, on the nearness dr romoten - 
ness of the harms complained of Except where we 


Mensure of damages. 
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have an absolute duty,an act which manifestly violates 
it, no clear hne can ba drawn between the rulo of 
hability and tho rule of compensation The measure 
of damages, a matter appearing at first sight to be 
long to the law of remedies more than of “ antecedent 
rights,” constantly involvos, in the field of to1ts, points 
that are in truth of the very substance of the law It 
is under the head of ‘ measure of damages,” that 
these for the most part ocenr in practice, and are 
familar to lawyers, bué their real connection with 
the leading principles of tre subjoct must not be ovor- 
looked here 
The meaning of the term “immediate eatise” fs 
Meanmg of “imme 06 2apable of perfect or general 
diate cause definition The view which may 
be accepted as correct fx the purpose of civil habi- 
lity, those consequences, and those only, are deemed 
“immediate,” “proximate? or “natural and pro» 
bable’ which o person of average competence and 
knowledge, being in the like case with the person 
whose conduct is complained of, and having the like 
opportunities of obsorvation, might be expected to fore- 
800, as likely to follow upon such conduct This is 
orly where the particular sonsequence is not known to 
havo been intonded or forescen by the actor. If proof 
of that bo forthcoming, whethor the consequence was 
“in noctate” or not does not maitor That which a 
Kon actual y foresees is to him, at all events, natural 
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Tn the ease of wilful wrong-doing, we have an act 
intended to do harm and harm 
done by it. ‘Tho inferonce of 
liability from such an act may 
seem a plain matter But even im this first cas,"1t ty 
not so plain as it seems O10 has to consider the 
relation of that which the wrong doer intends to the 
events which, in fact, are brought to pass by Ins deed * 
a relation which is netther constant nor always self- 
apparent for the consequence may be more than 
was intended or differeni And 1b may be diffore t 
either in respect of the event or of the personaffacted 

Tlustration (a) A and B agree to waylay and 
heat OC after dark D comes along tho road at the 
time and place where they expect C, and mistaking 
him for ©, A and B seize and beat D  Cloarly, just 
as much wrong is done to D, and he has the same right 
of redress as if A and B moant to beat D and not CO 
Iiinstration (b) In the case of Scott vs. Shopherd 
which 13 known as tho Squib case, Shephord throws 
a lighted squib into a building full of peoplo, intending 
to cause mischief of some kind or other Tt falls near 
“a person who, by a1 imstant, and natural act of self 
protectior, casts 16 from hun, A third porson again 
dogs the same In its third passage, the squib strikes 
Scott in the face and oxplodes ; and the oxplosion costs 
him the loss of the sight of one eye Shepherd nes 
ther threw the squib at Scott, nor did ho intend suefi 
serious injury to any one ; but he is none the less 


Listlity for conce- 
quences of wilful act, 
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hable to Scott He went abdut to do harm and, hav- 
ing begun an act of wrongful muischeif, he can not 
stop tho risk at his pleasure, nor confine it to the pre 
cise objects he laid out, but must abide it fully and to 
the end 


A man is presumed to intend the natural conse- 
“Retural conse quences of his acts. This pro- 
quences,” position, although acceptable 

when taken with due explanation and within due 
hmits, is not free from ambiguity. There is no difheul 

ty where we know that the man int ended to pradnee 
certain consequence, and did produce it. Nor ‘is there 
any, whero independent proof of the intention is forth- 
coming. But oftentimes, the act itself is the chiof 
or sole proof of theintention with which 11 is done 

In such » caso we say that intention is presumed, 
meaning, that 11 does not matter whether intention 
can be proved or not, nay, more, it would, in the 
majority of cases, make no difference if the wrong-doer 
could disprove 16 Jllustrakon: Take tho caso of A 
knocking B over a bank into the dich We willsuppose 
tuere is nothing (and as twuere well may be nothing 
but A’s own worthless assertion) to show whether 
A knew that the ditch was there , or if he did know, 
whether ho meant B to falimto 14 These questions 
are like onough to be insoluble Tow shall we deal 
mth thom? We shall disregard them. Such an 
explanation as this—"I did moan to knock you down, 
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but I meant you not to “fall into the ditch” —~would, 
even if beheved, be the lamest of the apulogios aud it 
would mo less be a vain excuse in law. 

“Natural and probable” consequence has been 
Meaning of “natural defined as the omission to do 
and probable” conse- some thing, which 6 reasonable 
quence. man, guided upon those consi 

derations which ordimarily regulate the conduct of hu- 
man affairs, would do, or domg somothing, which a 
prudent and reasonable man would not do 








THIRD LECTURE 
° PERSONS ALYLCTLD BY TORTS, 
—t10 —— 
1 Limatations of personal Capserties 

In the law of contract various grounds of person- 
Porsonal status, as a rule, al disabjlity have to be 
immaterial in law of tort; conSidered with some 
but capacity, iu fact, may Le aye. Infants, married 
material. women, lunatics are, in’ 
different degrees, and for difforent reasons in- 
capable of the dutios and rights arising ont of con- 
tracts In the law of tort 16 13 otherwis3 Gonerally 
spealting, thore 1s no limit to peiscnal capacity 
either in becomhg hable for civil injumes, or in 
the powor of obtaining redress for them It seams on 
principle that where a particular intention, Iknow- 
ledgo, or state of mindin the person chargdd as wrong- 
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doer is an clement, as it sometimes is, in constituting 
the alleged wrong, the ago and mental capacity of the 
person may and should bo taken into account, (along 
with other relevent circumstances) in order to ascer 
tein, a3 a fact, whethor that intention, knowledge or 
state of mind was present But in every case, it would 
be a question of fact, and no exception to the gencral 
rule would be established or propounded. An «deat 
would scarcely be held answerable for in coherent 
words of vituperation, though, if uttered by a sane 
man, they might be slander. But this would not help 
a monomaniac, who should write lbelloug post cards 
to all the people who had refused or neglected, say, te 
stipply him with funds to recover the crown of Eng- 
land. The amount of damages recovered might be 
reduced by reason of the evident insignificance of such 
libels ; but that would be all. Again, a mere child 
could not be held accountable for not using the dis 
cretion of a» man, but an infant is certainly hable 
for all wrongs or omissions, as well as of commission in 
matters where he was, in the common phrase, old en- 
ough to know batter It is a matter of common so ise 
just as we do not expect of a blind man the same ac- 
tions or roadiness to act as of a seeing man. 


There exists some partial exception in the case of 
convicts and alien ene- 
: ‘ mies, anl apparent ox- 
ceptions as to infants and married women. 


Partial or apparent exceptions, 
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A convicted felon, whose sentence is in force and 
unexpired, and who is not 


Convicts and alien enemies. , 
‘ lawfully at largo under 


any liceneé, can not sue for the recovery of any 
property, debt, or damage whatsoever. An alien 
enemy can not sue in his own might in any English 
court. ' 


As to infants, the principle goes to this extent 
that they can not be made 
Infants conivactanot tbo iable for what is, in truth, 
ao enforced by sing 1M 4 reach of contract by 
2 framing the action em de- 
lYicto (in tort). But where a1 infant commits a 
wrong of which a contract, ot the obtaining of 
something under a contract, 18 the occasion, but 
only the occasion, he is liable Illustration :—~In 
Burnard vs Haggis, the defendent, an imfant 
under graduate, hired a horsa for riding on the 
express condition that it was not to be used for jump- 
ing; he went out with a friond, who rode this horgo by 
his desire, and making cut across country, they 
jumped divers, hedges and ditches and tho horse staked 
itself on a fence and was fatally injured Tlaving thus 
caused the horse to be used in & manner cxpreasly 
prohibited by its owner, the dofendont was held to 
have committed an “independent tort, for which he 
was liable to the owner apart from ony ,quostion of » 
o # 
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contract, just asdf ho had mgunted and ridden the 
horge without hizing or leave, 


Also it has beon established that “an infant can 
not take advantage of his 
own fraud”, thatis, he 
may be compelled to speci 
fically restore, Where thatis possible, any thing he 
has obtained by deceit, nor can ho hold other per- 
sons hablo for acts done on t1¢ faith of his false state- 
ment, which would have bec: duly done if the state 


ment had been true. 


Infant shall not take advan- 
tage of his own fraud 


As to married women, a married woman was, by 
the common law, moapabre - 
Married wamon . the fom: o+ binding herself by oon- 
mote ley tract, and therefore, hke an 
infant, sho could not bo made liablo as for a wrong in 
an action for deceit or the like, when this would have, 
in substance, amounted to making her liable on a con- 
tract. In other cases of wrong, she waa not under any 
disability, nor had she ény immunity. This common 
law doctrine ig hardly of any importance to‘us in 
India , and oven in England has ceased. to be so, sinoe 
the passing of the Married Women’s Property Act of 
1882 I do not think it s ecossary to discuss this Act 
for the purposes of this lecture Those who. are 
desirous of fullor information on this point, must con- 
sult Mr Pullock’s book or that of Mr Blake Odgors, 


wr 
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As to corporations, it is evidert that personal in 
juries can notbe inflicted upor 
them , and it was formerly sup 
posed that they can not be lable for personal wrongs 
But this latter is really part of the large. question o 
the liability of principals and employers for the con- 
duct of persons employed by them , for a corporation 
can act and become habe only through its agonts or 
servants Further, there is somedifficulty in those 
kinds of cases where actual ll will or evil-motive 
has to be proved. We will deal with this matter 
later on_ 
Where bodies of persons, incorporated or not, are 
Responsibilities of public intrusied with the manage- 
bodies for management of ment and maintenance of 
works &c. under thei control works, a the performance 
of other duties of a public nature, thoy are, in their 
corporate or guasi corporate capacity, responsible for 
the proper conduct of their undertakings no less than 
if they were private owners * and this whethor thoy 
derive any profit from the undortaking or not. 


Cor pos ntrous. 


2, EFFECT OF A PARTY’S DEATII 


With regard to this pomt, the commonlaw maxim 
is activo personalise momiur eum 
persona ( right of personal actirn® 

dies with the person)1 e tho right 


Effect of death of 
either party 
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e: 

of action for tort is put an ond to by the death of 
either party, even if an action has been commenced 
in kris hfe time. This dcewrine is, in fack, one of the 
least rational parts of ocmmon law. It was probably 
derived from a Hasty following of tho Roman rule, al 
though in Roman Law a modification came into exist 
ence that the inheiitance of a man who had increased 
his estate by dolus, (dolus is equivalent to breach of 
duty here; speaking geierally, it may be translated 
by “unlawful intention”) was bound to restore the 
profits so gained, and that in some cases, heirs might 
sue, but could not be sued. Furthor, death of a party 
after itis Contestatio (1 e after snit has been com- 
menced) did not abate the action in any case, But 
the common law knew no such variations , the maxim 
was absolute. 


This law was first ammended by two statutes 
passed in the reign of Ed 
ward ITL giving executors 
and administrators right of suit for trespasses. Tit 
wos held that under theso two statutes injuries to 
the, parson or the tostator’s frechold were not in- 
cluded By a later statue o' William IV, action- 
ablo inj utes to the real ostate of ary person, com 
moneed within six calender moi ths bofore his death, 
may he sued upon by his personal representatives 
“for the ‘benefit of his porsonal estate within one 
year after his death And a man’s ostate can be 


Exceptions, 
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made hable, through his personal representatives, for 
wrongs done by him within six calender months before 
his doath to another in respect of his property, real ot 
personal. 


Nothing in these statutes affects the case of a 
personal injury causing death, 
Lord Campbells Act for which, according to the 
maxim, there is no remedy at 
all, Railway accidents brought the hardship of the 
common Jaw rule for the first tame into prominence. 
A man who was maimed or reduced to imbecility by 
the negligence of a Railway Companys servants 
might recover heavy damages If he died of his in- 
juries, or was kilied on the spot, his family migh be 
ruined, but there was no remedy. Thisstato of things 
brought about tho passing of Lord Campbell’s Act. 
But instead of abolishing the barbarous common law 
rule, wnich was the root of the miscluef complained 
of, it created simply an exception, The act is entitled 
“An Act for Compensating the Families of Persons 
Killed by Accidents” , it confers a mght of action on 
the personal representatives of a perscn whose death 
has been caused by a wrongful act, neglect or default, 
such that if death had not ensued, that person might 
have maintained an action , but the right conferred ds 
not for the benofit of the personal estate, but for the 
benefit of the wife, husband, parent aid child of the* 
person whose death shall have beon so caused But 
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if the person injured has already accepted satisfaction 
in his life-time, an action under the Act 1s not main- 
tainable, ° 


Notwithstanding the common law rule there 1s a 
right to follow property wrongfully taken or con- 
verted as against the wrong-doer’s estate, but the 
right is only limrted to a rccovery of specific property 
or its yalue , 

If A wrongfully gets and carries away coal from 

amne under B’s land, and B 

Illustration sues for the value of the coal 
and damages, and enquiries are 

directed pendiig which A dies, B 1s entitled as against 
A’s estate to the value of the coal wrongfully taken 
but not to damages. , 


38 Lranimiry ror Tat Torts or AGENTS 
AND SERVANTS. 
Whoever commits a wrong is liable for 1+ him 


7 self It is no excuse that 

a pieces atcng TM matin 8 
. agent or servant, on be 

half and for tho benefit of another But that other 
may Well be also hable, and in many oases a man is 
held answerable for wrongs not committed by himself 
The rules of geuoral application in this kind are those 
concerning the liability of a principal for his agent 

“and of a mastor for his servant Under certain con-s 
ditions responsibility goes further, and a man may 
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have to answer for wrongs which, as regarcs tho imme- 
diate cause of the damage, aie not those cf cither his 
agents or his sorvants. Special duties croated by 
statute, as conditions attached to the giant of excep- 
tional rights or othe: wise, afford the chief oxample 
of this kind Here the liability attaches, wrespective 
of any question of agency or personal nogligence, if 
and when the conditions imposed by the legislature 
are not satisfied. There occur likewise duties of this 
kind imposed by the common law. Such are tho 
duties of common carriers, of owners of dangerous 
animals or other things involving, by the nature of 
possession, special risk of harms to their ncighbours, 
and such to a limited extent, is the duty of oceupiers - 
of fixed property to have it in reasonably safe con- 
dition and repair. 


The degrees of tesponsibility may be thug ar- 
ranged, beginning with the mildest — 
(i.) For oneself and specifically authorised agents 
(this holds always ) 
(ii.) For servants or agents generally (limited to 
course of employment ) 
Gi.) For both servants and independent contract- 
ors (duties as to safe ropair, &c) 
(iv) For every thing, but vis major (exceptional : 
some cases of special risk, and, anomal. | 


ously, certain public occupations ) 
3B 
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A man may be liable for another’s wron ¢— 

; (1) as having authorised 
ero at dnbality, ie or retified that particular 
. wrong, 

(2) as standing to other person in a relation 
naling him answerable for wrongs committed by that 
person in vintueof tho relation, though not specifically 
authorised. 


Ii is hardly necessary to discuss at great length 
tiat a man is lable for wrong- 

Parise snd yet £41 acis which have been done 
according to Ing express com 

mand or requost, or which, having been done on tas 
account and for his bengfit, he has adopted as his 
own A. point of importance to be noted in this con 
nection is that only such acts bind a principal by 
subsequent ratification as were done ab the time on 
the principal's behalf, or as the Romans put it, “Ra 
tum quis habere non potrst, quod wstus nomine non 
est geatwim, {no one can ratify that which has not been 

done in his name and on his account ) 

Tho master is answerable for every such wrong of 

the sorvant or agent as is com- 

Master and seventy " wttod dm the course of the 
sonvice and for the master's benefit, though no express 
command or privity of tho master be proved No 
reason for this rule is gommonly 40 be found in ordi- 
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nary English books, Itis currently said Respondeat 
superror (the superior, that 1s, the princrpal or 
master is responsible); which isa dogmatic state- 
ment, not au explanation It is also said, que facit 
per alium facit per se, (he who causes atlything to be 
done by another, does 1t himself) but this is in terms 
applicable only to authorised acts, not to acts that al- 
though done by the agent or servant “in the course 
of the service,” are specially unauthorised or even for 
bidden This rule is obviously founded on the great 
principle of social duty, that every man in the manage- 
ment cf his own affairs, whether by himself or by his 
agents dr servants, shall so conduct thom as not to 
injure another; andif he docs not and another there- 
hy sustains damage, he shall answer for it, 
The following questions arise on this 1ule— 
: : (1) Who isa servant ? 

aqergtions te be consi (2) What acts are deemed 

4 to be in the course of service ? 


(8) ILow is the rule affected when the porson in- 
jured 1s himself a servant of the same mastor ? 

1 As to the first point, the celation of mastcr 

Who “is m servant. rer and servant exists only bo- » 

ponsiblity goeswithadu tween persons of whom the 
gud conts Ol: one has tho order and control 
of the work done by the other A inaster is one who 
not only prescribes to the work-men tho end of hig 
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work, but directa, or at any moment may direct, the 
moans also, or, as ib has been put, “retains the power 
of controlling the work” and he who does work on 
those torms is in law,a servait for whose acta, negleats, 
and defaults, to the extent to be specified, the master 
is hable. 
An independent contiactor is one who undertakes 
. to produce a given result, but 
ie Det. Ldgpendeng cour go that in the actual execu- 
ticn of the work, he is not 
wnder the order or control of the person for whom he 
does it, and may use his own discretion in things not 
specified heforehand Wa: the acta or omistions of 
such a one about the performance of his undertaking, 
his employer is not liable to sivangers. If the con- 
tract, for oxample, isto build a wall and the builder, 
“has a right to say to the employer, ‘I will agree to 
do it, but T shall do it after my own fashion; I shall 
begin the wall at this end, and not at the other’ ; there 
the relation of master and servant does not exist, and 
the employer is not liable” The general rule is, he 
who controls the work 1s answerable for the work 
man ; the remoter employcr, who does not control it, is 
uotanusweable This dstinction is thoroughly settled 
now ; the difficulties that may arise in applying 1t aro 
difficultios of ascertaiming the facts. It may often be 
a vory nice question whether a man has let out the 
whole of a given work to an “indepeudeut contract- 
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or,” or reserve so much"power of control as to leave 
him answerable for what is done 
Té must be remembered, however, that the remoter 
employer, if at any point he 
co negfie assumption of does interfore and ASSUMO. 
specific control, renders him- 
self answerable, not as master, but as principal. Io 
makes himself Dominus pro tempore (master for the 
time being) Illustration —The hiror of a carriage, 
driven by a coachman, who is not the hirer’s servant 
but the latter’s, is not, genorally speaking, liable for 
harm done by the drivers negligense. But if he 
orders, or by words or conduct at tho time sanctions 
a specific act of rash or careloss chiving, he may well 
be liable 
One material result of this principle is that o 
person who is habitually the 
2c Campo transfer Of servant of A may become, for 
acertain timo and for the pur- 
pose of certain work, the servant of E , and this al- 
though the hand to pay him is still A’s The owner 
of a vessel employs a stevedore to unload the cargo, 
The stevedore employs his own labourers; among 
other men, some of the ship's orew work forhm by 
arrangement with the mastor, being hke the others 
paid by the stevedore and under his crders. In tha 
work of unloading, these men are the servants of the 
stevedore, not of the owner. 
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The power of controlling’ the work, which is tho 
legal criterion of the relation 
of a master to a servant, does 
not necessarily mean a pre- 
sent and physical ability Ship owners are answer 
able for the acts of the master, though done under 
ciroumstances in which it is impossible to communi- 
cate with the owners. It is enough that the servant 
is bound to oboy the master’s directions if and when 
communicated to him. 


Power of controlling 
the work explained. 


2, Next we have to see what ismeant by the 
course of seryice or employ 
ment, The injury in “respect 
of which a master becomessub 
ject to this kind of vicarious liability may be caused 
in the following ways .— 

(@) Tt may be the natural consequence of some- 
thing being dono by a servant with ordi- 
nary care in execution of the master’s 
specific orders 


What is in comse of 
employment, 


(0) Tt may be due to the servant’s want of care 
in carrying !on tho work or business in 


which he 1s employed. This is the com 
monost case, 

(ce) The scrvant’s wrong may consist in excess 
or mistaken execution of a lawful author- 
rity, 
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(Q Or xi may even*be a wilful wrong, such as 
assault, provided tho act is done on the 
master’s behalf and with the intention of 
serving his purposes 

(a) Here the servant is the master’s agont in a 

: _ proper sense, and the master 
cee of specific is table for that whiclt he has 
truely, and not by the fiction of 
a legal maxim, commanded tc be done. He is also 
liable for the natural consequences of bis orders, even 
though he wished to avoid them and desired his ser- 
vant to avoid them. Thus, in Gregory vs Piper, a 
right of way was disputed between adjacent ocoupiers, 
and the one who resisted the claim ordered a labourer 
to lay down rubbish to obstruct the way, but so as 
not to touch the others wall. The labourer executed 
the orders as nearly as he could, and laid the rubbish 
some distance from the wall, but, it soon “shingled 
down" and ran against the wall, and, in fact, could not 
by any ordinary care have been prevented from doing 
so. For this the employer was held to answer ag for 
a, trespass which he had authorised This is a matter 
of general principle, not of any spocial kind of 
Kability. No man can authorniso a thing and a 
the same time affect to disavow its natural con- 
sequences; no more than he can disclaim réspon- 
sibility for the natural consequences of what he does 
hunself, 
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(b) Asto the servant's Rogligence in carrying on 
the work or business in which 
he is employed, in thé firat 
place we have to gee what 
constitutes neghgence; for, ij must be ostablished 
thot a servant 1s a wrong-doer and liable to the plain 
tiff before any question of the employer's liabihty can 
arise. Socondly, assuming this to be made out, we 
have to consider whether the servant is in fact about 
his master’s business at the time or ongaged on some 
pursiit of his own, Tn the latter case, the master 
is not hable Whether the servant ig really bent on 
his master’s affairs or not, is a question of fact, but a 
quéstion which may bo troublesome Not every de 
viation of the servant from tho strict execution of 
duty, nor every disregard of particular directions will 
be such an interruption in the course of cmployment 
as to dotermine or suspend the master’s responsibi- 
hty But where there is not only doviation, but a 
total doparture from the courso of the mastor’s busi- 
ness, the master is no longer answerable for the ser~ 
vant’s conduct 

(c) An excessive or crroneous execution of a 
lawful authority by a servant 
may make the master liable ; 
but for success in such a case 
s must be estabhshed, Firstly, an inten- 
art of the servant to do on behalf of his 


Neghgence in conduct 
of master’s business 


Tixcoss 0, mistake in 
execution of authority. 
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master something of a “Kind which he was in fact 
authorised to do; and secondly, the fact that tho act, 
if properly done, or done under such ofreumstances as 
the servant erroneously supposed to exist, would have 

been lawful. In tho case of Bayley vs Manchester, 
Sheffield, and Lincolnshire Railway O¢ pany, a por- 
tor, in the employ of the Railway Company, who has 
among other things to see that possengers do not get 
into wrong trains or carriages (buthas no authority 
to remove them from a wrong carriage) asks a passen- 
ger, who has just taken a soat ina cairiage, whero he 
is going The passenger says, “to Macclosfield.” The 
porter, thinking that the passenger has got nto the 
wrong train, pulls him out, although, in fact, the train 
was for Macclesfiold and the passonger was right 
Under these circumstances, the company was held 
liable. You will see that here both error and excess 
in the servant's action are present error in suppos- 
ing facts to exist which make it proper to use his 
authority (namely, the behef that the passenger has 
got into the wrong train); excess in the manner of 
executing his authority (thatis pulling out tho pas- 

senger) even had the facts been as ho supposed 

Another Ieind of case under this head is where a 
Sieve an servant takes on himself to 
fenders, pposce. Of arrest a sugposed offender on 
his employer's behalf, Bere 

it must be shown, both that the arrest would have ~ 
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been justified if the offence had really been comimit« 
ted by the party arrested, ard that to make such an 
arrest was within ihe employment of the servant who 
made-it, 
—" But the master is not answerable if the servant 
‘Act wholly outside takes on himself, though in 
authority, mast. not good faith and meaning to 
Vinbla, furthor the master’s interest, 
that which the maste: has no right to do evon if the 
facts wero as the servant thinks them to be: as whore 
a station masicr arrested a passenger for refusing to 
pay for the carriage of a hoise, a thing outside the 
Compariy’s povers, ‘ 
(® Lastly, a master may bo Hable for wilful 
and deliberate wrongs com- 
jx uae tees &) mitted by the scrvant, pro- 
vided they bé done on the 
master’s account and for his purposes; and this even 
though the servant’s conduct is of a kind actually for 
bidden by the master. Thus, in the caso of Limpus, 
us L,G O Co, ihe defendant Company’s driver, had 
interfered with the ommbus of the plaintiff by pul 
hing accross the road in front of it and thus caused it 
vo upset, The driver had printed imstructions from 
the defendant Company not to obstiuct or race with 
othor,omnibuses But the court held that in as much 
as the driver acted in the course of his employment 
*and in tho supposed interest of his employers, the 
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employers were responsible for: Ins conduct even 
though they had given instructions forlidding him 
from that kind of conduct 
An employer is liable for frauds of his servant 
committed without authority, 
atau of agent or s1> but in the course of the ser 
vice and for the employer's 
purposes, Thus proposition is supported by the high- 
est authority in England viz —that of the House of 
Lords, 
There is one other proposition which must be 
ors borne 1 mind in connection 
fcr toaknees for with the pomt under discus 
sion Thero is ample author 
ity to shew that a fim is answerable for fraudulent 
misappropriation of funds, and the hke, committed by 
one of the partners in the course of tho firm’s busi- 
ness and within the scope of his usual authority, 
though no benefit be derived therefrom by the other 
partners, 
(8.) The common law rulo is that a mastor is 
not hable to his servant for 
pcapitauss af sen vacnts by injury received from any ordi- 
nary risk of or incident to the 
service, including acts or defaults of any other person 
employed in the same service, This rula hag beon 
modified by the Employer’s Liability Act of 1880, but 
the extent of the modification is too complicated for 
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a course of olomontary leckures. T must therefore 
refer you to a study of tho Act itsolf for information 
on the subject . 





“FOURTIL LOCTURE 


GoyeEraL Exorprrons, 
moet Ieee 


‘We have next to consider the rules of immunity 
Gondiceal waded which limit the rulers of ha- 
Inbility for act prima bility Cortain conditions may 
facie Wrongful be present which will prevent 
an act being wrongful, which in thoir absence would 
he a wrong. ‘Tho act is, therofore, said to bo justified 
or excused if the conditions referred to ara present 
We may classify the acts so excused or justified under 
the following main divisions There is no right of 
action, speaking generally, with reforonce to the acts 
ol political power called “ acts of stato,” nor to judi- 
cial acts. Executive acts of lawful authority form 
another like division. Similarly, certain acts which 
may bo called quasi-judicial, aro protected Also, 
private persons exercising an authority or power may 
have unqualified or qualified immunity conferred upon 
them by law. Inevitable accident, harm inovitably 
incident to tho oidinary oxercise of 1ights harm suf 
“ferod by consent and harm inflicted in self dofenee aro 
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- all more or less under the rule of protection Let us 
consider these serlatim, 
1—Aors or Starz, 

Tt is hard to define what an act of state is, al- 
though the expression is commonly usad. It appears 
to signify, firstly, an act done or adopted by a foreign 
political and sovereign authority and secondly, more 
particularly, an act injurious to the person or pro- 
perty of some one who 1s not at the time of that act 
a subject of the Queen, The best examples are the 
decisions of the Privy Council with regard to the 
dealings of the Kast India Company with Indian 
States and with the property of the Indian Princes 
It will be enough for our purposes to take only one 
of these on this point, In the case of the Secretary of 
State in Council of India vs, Kamachee Boyo Sahaba 
(1859 7 Moo P.C 476) the Rajah of Tanjore, o 
native independent Sovereign, but in virtue of 
Treaties under the protection of the Hast India Com- 
pany, died without leaving issue male, when the East 
India Company, in the exercise of their Sovereign 
power, and in trust for the British Governmont, seized 
the Raj of Zunjore and the wholo of the property 
of the deceased Ragah, as an escheat, on the ground 
that the dignity of the Raj was extinct for want of 
a male heir, and that the property of the late Rajoh 
lapsed to the British Government. Hold, that as the 
seizure was made by the British Government, acting 

D 
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as a Sovereign power, through its delegate, the Enst 
Tndia Company, 16 was an act of State, to enquixe into 
the propriety of which » Muncipal Court had no 
jurisdiction. Gord Kingsdown in delivering the 
judgment of the Judicial Committee says “Tho 
general principle of law was nut, as indeed it could 
not, with any eolour of reason bo disputed ‘Lhe 
transactions of the indeyendent States between each 
other are governed by othor laws than those which 
Municipal Courts administer ; such Couzts have neither 
tho means of deciding what is right, nor the power 
of enforcing any decision which they may make.” 

° Tho leading case on this subject is Buron 
vs. Denman, Titis was an action against Captain 
Denman, a captain in tho navy, for burning certain 
barracoons on the West Coast of Africa, and reloas- 
ing the slaves contained in them, His conduct in 
so doing was approved by a lettor written by Mr. 
Stephen, then Under-Scoretary of State for the 
Colonies by the direction of Lord.John Russell, 
then Seotetary of State. It was held that tho 
owner of the slaves (a Spanish subjoct) could rocover 
11 damages for his loss as the offect of the ratifica. 
tion of Captain Donmans act was to convert what 
he had done into an act of state, for whioh no action 
would lie” ‘ 

I must put you on your guard that as hotween 
the Savereign and his subjeets there can be no such 
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thing asan Act of State. Mr Justice Stephert, in 
his Higtory of the Orimmal Law, puts it ag follows :— 
“Courts of law are established for the express pur- 
pose of limiting publie authority in its condnot to- 
wards individuals. If one British subject puts an 
other to death or destroys his property by the express 
command-of the King, that command is no protec- 
tion to the person who executes it unlesg itis m 
itself lawful, and it is the duty of the proper Courts 
of Justice to determine whether it is lawful or not.” 
There is express authority forthe propositign above 
laid down. In @ CO. W. Forrester vs The Secretary 
of State for India (12 B LR, P. C, 120 the 
Arms case), the Privy Council held that it was within 
the province of the Municipal Courts in India to hear 
and determine a suit where the plaintiff, a ‘ Jaigir- 
dar,’ claimed to recover compensation from the Go- 
vernmont, on account of the value of the arms and 
stores illegally taken out of his possession, and the 
arms and stores having been shown to have been pur- 
chased by the ‘Jaigirdar, that such taking was not an 
act of State, and that the plaintiff was entitled to 
recover the value of the arms, 

In the sama way, acts of foreign powers have 
been termed ‘acts of state,” 
The rule is thus laid down by 
the Court of Appeal in England. “As. conse- 
quence of the absolute independence of every sove” 


Acts of foreign powors, 


[ 40 J 


reign authority, and of the intornational contity 
which inducos evory sovereign state to respeot phe in- 
dependence of evory other sovereign state, each and 
every one declines to exercise, by means of any of its 
Oourts, any of its territorial jurisdiction over the 
person of any sovereign or ambassador of any other 
state, or over tho public property of any state which 
is destined to its public use, or over the property of 
any ambassador, though such sovereign, ambassador, 
or property bo within its terrttory, and therefore, 
but for the common agreement, subject to its juris- 
diction,” 
. If we summarise from the decisions of the Eng- 
lish Courts, the result seems 
Snoumaty: to ba that an act done by tho 
authority, previous or subsoquont, of the Government 
of a sovereign stato in the exercise of de facto 
sovereignty, is not examinable at all in the courts of 
Ge of any other state So far forth as it affects 
persons not subject to the Government in question, 
itis not examinable in tho ordimary courts of that 
state itself If and so far agit affects a subject of 
tho samo state, it may bo, and in England it is, ox- 
aminable by the courts in their ordimary jurisdiction 
“ g—Jupietan Aars. 
Tho ordinary rule iy that no action will lie 
‘ against a Judge for any acts 
o Judicial Acts done or words spokon. in his 


[ 41 ] 

Judicial capacity in a court of Justice. And this 
immumity is not confined to Judges of superior courts 
only. But in order to establish the sxemption with 
reference to the procecdings of an inferior court, 16 
is for the Judge to prove that the occasion was 4 pri 
vileged one, some matter having been brought before 
him in which he had jurisdiction On the contrary, 
in the case of a superior Court, the plamtiff must 
show want of jurisdiction. The principle seems to 
be based on the necessity of securing independence to 
Judges in the exercise of their Judicial functions, a 
reason which applies equally to all judicial proceed 
ings. - 

This rule of immunity for Judicial Acts is not 
confined only to Judges of the 
ordinary Civil Courts, but 16 
extends to members of naval 
and military courts martial; toa limited extent: to 
arbitrators and to any person who isin the position 
of an arbitrator. If such a person ac.s honestly, he 
ig not liable for errors of judgment. 

Further, parties, adyocatos and witnesses in a 
court of justice ara under the protection of this rule 
They are subject to the authortty of the Court itself, 
but whatever they say in the course of the proceed- 
ings and with reference to the matter in hand, is 
exempt from question elsewhere. Witnesses include 
a deponent in respect of an affidavit, (vide Deoan 


Judicial Acts of per 
sons not Judges. 
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é 
Sing vs Mahib Sing (1. L R; 10 All, 425 dil 
Blake Odgers, p p. 189 to 194). Wea shall reyert to 
this later on for fuller discussion 
8—Excoutive Aors 

As to executive acts of public officers, no legal 
wrong can be dono by tho ro- 
gular enforcement of any sen- 
tence or process of law, nor by the necessary use of 
force for preserving the poace. In Criminal law evon 
private persons aroin many oases entitled, and in 
some bound, to assist or to act by thomselyes in exo~ 
cubing the law, and in+so doing they are situilarly 
protected. Buta public officer in executing the law 
may err by going beyond his authority in various 
ways When this happens, we havo to consider cer- 
tain distinctions The principle which runs through 
both common law and logislation in the matter is 
that an officer is not protected from the ordinary con- 
sequence of unwarranted acts which it rosted with 
himself to avoid, such 23 using needless violonce to 
secure a prisoner; but ho is protected if he has only 
acted in # manner 1n itself reasonable, and in exe- 
cution of an apparent y regnlar warrant or order 
which on the face of it he was bound to oboy, This 
applies only to irregularity in the process of » court 
having jurisdiction over the alleged cause, Whore 
on ordox-is issued by a sourt which has no jurisdic 
tion at allin the subject-matter, so thet the procecd- 


Lxecutive Acts 


{ 43] 
a 

ings aré, as itis smd, “coram non judice," the ex- 
emptign ceases A constable or officer acting under 
a Justice’s warrant is, however, specially protected by 
statute, notwithstanding any defect of jurisdiction, if 
he produces the warrant on demand 

Astoamere mistake of fact, such ag arresting 
the body or taking the goods of the wrong person, an 
officer of the law isnot excused in such a case, He 
must lay hands on the right person or property at his 
peril, the only exception being on the principle of 
estoppel, where he is misled by the party's own act. 

The principles of English law relating to the 
protection of Judicial officers and persons acting 
undor their orders have in British India beon declared 
by oxpress enactment (Act xviit of 1850°, 


4—QuASLJUDICIAL ACTS 


Certain persons and bodies may sometities be 
called upon in the course of theif management of 
public institutions or Government of voluntary associa: 
tions to exercise jurisdiction somewhat analogous to 
that of inferior courts of justice. These quasi-judi 
cial powers are ina great many instouces created or 
gonflsmed by statute Such are the powers of the 
universities over their officers and graduates. Some- 
times the authority of the quasi-judicial body aay 
depend on an instrument of foundation, the provisions 
of which must be complied with by those who accept 
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benefits thereunder Such aro the cases of endowed 
schoo's, rebgious cangiogations and probably mudern 
Incorporated companies and evon of private partnar- 
ships A sort of quasi judicial authonty may exist 
in tho case of s number of porsons associating thom~ 
selves for any lawful purpose and ontrusting powors 
of management and discipline to a commitico of a 
soloct number of themselves The Committees of 
most clubs have some such authority under the rules 
of the club The Inns of Court furnish an examplo 
of great power and authority exorcised by voluntary 
unincorporated society 

» The general rule as to quasi-judicial powers of 
this class is that the persons exercising thom are pro 
teoted from civil liability 1f they observe the rules of 
natural justice, and also tho particular statutory or 
conventional rules, if any, which may prescribe thoir 
course of action ‘The ru es of natural justico appear 
to mean for this purpose thata mans not to be re 
moved from office or membership, or otherwise dealt 
with to his disadvantage without having fair and 
sufficient notice of what 1 allegod against him and 
an opportunity of making Is dofence; and that the 
decision, whatever it is, must be arrived at im good 
faith with a view of tho common interest of society 
or institution concerned If those conditions bo satis- 
fied, a sourt of Justico will nob interfere, nob even 
if ut thinks, the decision wasin fact wrong If not, 
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the act complained of will bc declared void and the 
person affected by it maimtained in his rights until 
the matter has been properly and regularly dealt with 
These principles apply to the expulsion of a partner 
from a private firm where a power of expulsion is 
conferred by the partnership contract, 


5——PARENTAL AND QUASI-PARENTAL AUTHORITY 


There ave also several kinds of authority in the 
“Authonity of pments WY of summary force or res- 
and peisons in ‘loco par- traint which the necessities of 
a society requir3 to be exercised 
by private persons, And such persons are protected 
th exercise thoreof if they act with good faith and in 
a reasonable and modorate manner. Parental au- 
thority (whether in the hands of a father or guardian, 
or of a person to whom it is delegated such as school 
master) is a most obvious and untversal instance. 
Iustration: nan action for assault and battery 
it is a good defence to plead that the person assaulted 
was the son of the defendant and was an infant with- 
in the age of 18 yoars still domiciled under tho 
paternal raof, and under the care and control of the 
defendant ; that he behaved saucily and contumaoiously 
to the defendant and refused to obey his lawful com- 
mands, whereupon the defendant moderately aud ina 
reasonable mannor chastised him ; or that the defend- 
ant wag the Head-master of a schoo or college, of 
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which the plaintiff was a pupil, that the plaintt was a 
momber of » society or combination of pupils for pur- 
poses subversive of discipline of tho school, whorofore 
the dofendant modorately chastised him, 

Custodians of lunatics would be justified in using 
a oortain amount of restraint in proventing them 
from doing mischief to themselves or to others. In 
the same way the use of moderate restraint may bo 
Justifiod in the case of a drunken man or ono do- 
prived of solfcontrol by a fit or other accident in 
order to prevent him from dvuing any harm to othors 
or to himself 

i 6—AurHoritizs or Nucussiry. 

The master of a merchantship has, by reason of 
necessity, the right of using force to preserve order and 
discip ine for the safoty of the vessel and tho persons 
and property on board. It is submitted that a similar 
right of using force may exist 1n other cases also, 

7—Damage Inciprnt To AUTHORISED ACTS, 

You will find two conflicting maxims on this 

Damage incidently re- subject, we— 
sulting fom on ad nob (1) Nulla andetur dole 
unfawful in itself, focore, gut ao juste utdur (o 
man cannot be a wrong-doer by extroising his own 
rights, ot as an English adage puts it, a man has a 
ight to do as he likes with his own) ; 

2) Sio utere tuo ut alienwm now lacdas (s 
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man must use his own things in such a way as not to 
do harm to others.) 

Neither of these maxims taken by itself lays 
down the law correctly. Life in a society would be 
intolerable if the one or the other were true. The 
real question which arises from the apparent opposi- 
tion of the two principles is, where does the sphere of 
man’s proper action end, and aggression on the 
sphere of his noighbour’s action begin, ‘The solution 
is least difficult when the question has been decided 
by a sovereign legislature, or in other words, “no 
action will he fur doing that which the Legislature 
Has authorised, if 1b be done without negligence, , al- 
though it does occasion damage io any one” Fur- 
thor, no action is maintainable for loss or inconveni- 
ence which is the necessary consequence of an au- 
thorised thing being done in an authorised manner. 
Illustration :—A person living close to a Railway 
constructed under a statutory authority for the pur- 
pose ot being worked by locomotive engines cannot 
complain of the noise and vibration due to trains pas- 
sing and repassing in the usual course of traffic, how- 
evermuch disagreeable such noise ard vibration may 
be for a comfortable and quiet existence 

But the powers conferred by the Legislature as 

Onare and Caution re- Cnet abare, nant hevexer- 
quired im exercise of dis cised without negligence ¢@ ¢ ,, 
metionary powers. with judgment and caution’! 


a 
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Tfence arises a materia) distinction between cases 
whore the Legislature “dirocts that the thing shall at 
all events be done,” and those whore it only gives a 
a discretionary power with choice of times and placos. 
Mlustration —Suppose an authorised Railway runs 
next to my house, and disturbs me by the noo and 
vibrations of the trains, Such noise and vibration 
may be a hardship to me, butitis no wrong For 
the Railway was authorised and mado in order that 
trains might be run upon it and without noise and 
vibration no trains can be run atall, On the con- 
trary, suppose the Company makes » cutting and thus 
endangers the safety of my house, I shall surely have 
my action ; for they need nct put my house in danger 
of falling to make their cutting. 


8 —INEVITABLE ACCIDENT. 


The cases we have been considering under the 
last sub division are cases 
Inevitable accilent re- A 
sulting from lawful act, where the act causing damago 
has been specially authorised 
, The next class of casos we have to consider are cases 
where tho act in itself may Le dono without breaking 
any positive lay and we shall assume that there is 
a , 

no want of reasonable care on the actor’s part. 
~The question that arises in connoxion with this 
latter clags of eases is this, whether an action les 
against me for harm resulting by inevitable accident 
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fiom an act lawful in itself, and done by mo in a 
reasonable and careful manner On principle, such 
accident excludes liability But there are authorities 
both for and against such exclusion, as far as the 
English cases on the pomt atc considered The 
American cases, on the contrary, support the view 
that “no ono is responsible for injuries resulting from 
unavoidable accident, whilst engaged i1 a lawful busi 
ness The measure of care against accident, which ~ 
oue must take 10 avoid responsibility, is that which a 
personof ordinary prudence and caution would use if 
his own interests were fo bo affected and the whole 
risk were his own” o 
Let us take two illustrations, one from English 
decided cases, and the other from the American Re- 
pots 
(1) In Holmes vs, Mathea—the defondant was 
out with a pair of horses driven by hia 
groom The horses ran sway and the 
groom bemg unable to stop them guided 
them as hest as he could; at last he foiled 
to get them clear rounda cornor, and they 
knocked down the paintiff But the 
Court held that the defendant was not 
liablo . “ 
(2) In the Nuira-Glycerine caso the defendants 
were & firm of carriers at New York They 


received a wooden case to be carried to * 
it 
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Calitornia, There was nothing in its ap- 
pearanco caleulatod to awaken any suspi- 
cion ag to us contents, and no questions 
wore geked on that score On arrival at 
San Frensiscu, it was found that tho con- 
tents (which had the appearance of Sweot 
Oil) were leaking Tho wooden case was 
then, in tho regular course of busimegs, 
taken to tha defondant’s offtees (which 
they ronted from tho plamtiff,) for exami- 
nation. A sorvant of the defendant’s bo- 
gan to open the cass witha mallet and a 
chisel Ths contents being in fact Nitro- 
Glycerine cxploded All tha persons pro- 
sont were jailed, and much proporty dos- 
troyed and tho building damagod. Tho 
action waa brought by tho landlord for 
tho damaga to the building let, Nitro- 
Glyeorine had not thon becomo a gonerally 
known article of commoreo, nor wero its 
properties woll known. It was held that 
the defondants wore not liable, Thoro ara 
uo doubt authorities which go to support 
the contrary proposition specially the case 
of Flotchor vg, Rylends, which wo shall 
have to consider lator on, but it is submit- 
ted that tho viow taken by tho Amarican 
Court 18 correet, 
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9—ExmrRcist or Common Ricxrs. 

The rule of law that the exercise of ordinary 
tel rights for lawful purpose and 
sone in a lawful manner is no wrong 
even if i causes damage, seems 
now to be well settled and is expressed by the for- 
mula Ka damno Sine injuria non Oritur Actio 
(harm of any kind which gives no cause cf action). 
The simplest example is the competition for business 
between two members of the same profession If A 
and B are both book sellers ina particular locality, 
the amount of business obtained by A must, to some 
extent, diminish the custom and profits of B. There 
is, Of course, no action maintainable on account of 
such deminution of business There is damage no 
doubt, but 1t is damage without any violation of duty ; 
or as the Romans put 14, it is damnum (damage) sine 
or absyue injguria (without a breach of duty). A 
man may use his own property in various ways to the 

prejudice of his neighbour and yet no action lies. 

But there are cases of another class which are 
nat so obvions Not long ago, a aurious caso arose in 
Calcutta at the time of the Indian Mutiny and was 
ultimately taken on appeal to the Privy Council It 
is the case of Rodgers vs Rajyendro Dutt (8 Moor. 
I A, 108). The foots of the case wore those—that 
Rajendra Dutt and others were ¢ 10 owners of 9 Steam 
Tug the “ Under- Writer 2’ which was employed in tow- 
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ing vessels on tho Hooghly It appoars that thora 
wera tivo racos of payment for the Svoam Tugs om- 
ployed, tho first called tho Government cottificato, 
according toa tanff for tho timo employed, and the 
second by a special contract. On the 20th of Sepiam- 
bor 1857, whilst tho Indian Mutiny was raging with 
ta full foreo and evory exortion of the Indian Gov- 
ernmont and officors was being made 4 face the 
dificulties in which they were placed, Ter Majosty 4 
ship the “Bell cislo," with troops on board dostinod 
for Calentta, arrived at tho mouth of tho Hoogly, and 
on the 19th of that month, the captain of the “ Undor 
Whiter,” having undorstood that sho wanted stoam, 
wont on board the “ Boll-oisle,” and ontored into a 
negotiation with the captain of that ship os to tho 
terms pon which she should be iaken in tow The 
Captian of the “Under Writor” roquired at first 
Rs, 8,000 and then Rs 2,500 and produced a contract 
roatly propared fo. the captain of the “ Bell-aisle” to 
sign This, howover,ho rofused to agree to in as mt ch 
as tho chargo was considered exhorbitant, and it was 
thought that this was an attempt to make a market 
ot tho nocossities of the Governmont ‘ab so critical n 
poriod, Thereupon, on tho 22rd of Septomber 18575 
an ordey was issued by tho Superinte: dent of tho 
Marine the appellant, in his cfficial capacity to the 
Bengal pilots servico, employed by tho East India 
Company on the river Iooghly, prohibiting thom from 
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allowing the “ Undor-Writer” to take any ship in tow. 
But the order, wpon the representation of the respon- 
dents to the Government, was withdrawn on the 19th 
of October 1857. On the 18th of Novembor, an ac 
tion was brought by tho respondents in the Supreme 
Oourt at Caleutia against the appellant for damages 
suffered on account of the nor-employment of the 
“Under Wniter” during the period the oder was in 
force The respondents recovered a verdict for a large 
sum of money inthe Supreme Court An appeal was 
preferred to the Privy Council against the decree There 
was no allegation of mulice in the plaint, The Privy 
Council lay down the law in the following terms 
“Tn the case of damage, occasioned by wrongful act, 
though such as the law esteems an injury, malice is 
not a necessary ingredient to the maintenance of an 
action. tis essential toon action in tort that the 
act complained of should be legally wrongful as re 
gaids the party complained, that is, it must prejudi- 
cially affect him in some legaliight The fact that 
it will, however directly, dq him harm in his interest 
is not enough ;” and reversed the judgment of tho 
, Supreme Court. f 
10-—-Leavy ann Lichnse 
Harm suffered by consent is, within certain mits, 
. nota cause of civil action, or 
of ete oF seeaptanee as the Romans put it volenti 
non fit injura (there cannas 
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be alogal injury in respect of a consanting party). 
Where there is an express consent, there is no difi- 
culty unless the act is beyond such consent But con 
sent alono is not enough to justify what is on the faco 
of it bodily harm. ‘There must be somo kind of just 
cause, as the cure or exterpation of disease in the 
case of surgery Wilful hurb is nob exoused by con- 
sent or assent if it has no reasonable object. Thoro is 
a story in a well known Bengali novel that a husband 
used to be beaton daily by lus model wifo with broam- 
stick and came to consider 1b as a mark of favour and 
to rasent an omission so to beat ag a mark of 
dis&ivour But speaking legally, this consent or 
rather invitation did not prevent the assault from 
being 4 pumshable offence and the better opinion 
seems to be that it does not doprive the party boaten 
of his right of action Tore of course, we assume 
thet the voletionship of husband and wife does not 
alter tho law, On this principle, prize-fights and the like 
“aro unlawful even when entered into by agreement 
and without angor or mutual ill will” Whenovor 
two persons go out to sisike each othor and do go, 
each is guilty of an assault The reason 1s said to 
be that such acts are against the peace, or tend to 
breaches of the peace 

In a Criminal case regontly decided by several 
Tudgos, the law was stated on this point by Stephen 
Jim the following terms —“ Whon one person is in+ 
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dicted for inflicting personal injury upon another, the 
consent of the person who sustains the injury is no 
defence to the person who inflicts-the injury, if the 
injury is of such & nature, of is inflicted under such 
circumstances, that its infliction is injurious to the 
-public as well as to the person injured In the cass 
where life and limb are exposed to no serious danger 
in the common course of things, I think that consent 
is a defence to charge of assault, even when con 
siderable force is used, as for instance in cased of 
wrestling, singlestick, sparring with globes, football, 
and the like, but in atl cases the question whether 
consent does or does not take from the application of 
force to another its illegal character isa question of 
degree depending upon circumstances” These opi- 
nions seem equally applicable to the rule of civil res- 
ponsibility. 
11.—Works or Necussiry. ~ 
Acts done of necessity to avoid a groator harm 
are justifiable under this exception. Pulling down 
houses to stop a fire, and casting goods overboard, or 
‘otheywise sacrificing property to save a ship or the 
lives of thoge on board, are the regular examples 
For example, there ig no trespass if I enter on my 
neighbour's land seeing his house on fire in order t> 
help iim in putting it out; nor is there an assault for 
a passer by to pick up aman rendered ‘insensible by 
an accident. 
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12—PRIVALD DELENCE. 

Private dofonce is another woll-known ground of 
immunity, This mpht extends not only to tho do- 
fence of a man’s own poison, but to the defence of 
his property or possossion ; and what may be dono for 
oneself, may also be done fora wile or husband, a 
friend or child, a master or ascrvant. But the force 
employed must not be out of all proportion to tho 
apparont wgency of the occasion 

As to ingurios vecoived by an innocent third por- 
on from anact donc in private defence, thoy must 
he dealt with on the same principle as accidental 
harm proceeding from any other act lawful in itsolf 
You will do woll by considering tho sections of the 
Tndian Penal Codo on private dofonce, and tho squib 
case already referred to, in connection with this ox- 
veption. 

13 —PLAINTITY A WRONG-DOER , 

This exception does not oxtend so far as to dis. 
entitle o plaintiff from suing for every injury suffered 
by him whenever he is himself a wrong-door  [f 11 
were so, aman riding or driving at an incautiously 
fast paco would havo no right of action if any body 
amused himself by throwing stones a’ him, or wu 
ovoupicr of land might morcilossly boal a trespasser 
with impunity. What tho exception amounts to 1s 
this that a plaintiff who has voluntarily exposed him- 
‘“aalf to o known risk cannot recover, because his con- 
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duct is conttected with the haim suffasd by him ad 
part of the same tiansaction Jilustration —Sup- 
pose a man goes about with sensitive explosives in his 
pocket andis pushed by another man ina crowd, 
the result bemg an explosion which causes serious 
injury to the former. Although the push is a wrong, 
still the latter cannot be held responsible for the in- 
mry caused by tho explosion 


LECTURE—FIPTH | 
Or REMEDIES TOR TORTS. 
HO 
At common law there are only two kinds of res 
dress for wrongs 1) cases in 
Diversity of remedies; which it is Iawful for the ag 
grieved party to take the law in his ow 1 hands, (2) an 
action for damages Specific orders and prohibitions 
in tho nature of injunctions or otherwise were in the 
hands of the Court of Chancery, but since the passing 
of the Judicature Acts there is no such distinction of 
reliof af common law and equitable relief Therefore, 
practically there are three kinds of relief— 
(1) Self halp 
(2) An action for damages. 
Fi (8) Specific rohef 
Examples of self help—which is permitted by law 
é where a wrong has been com 
Self-help mitted, that is, where thee 
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party's lawfnl act restores to him something which he 
onght to have or putsan ond toa stato of things 
Wheroby ho is wronged or wt least puts prossaro on the 
wrong-door to do him right—aro expulsion of a tres 
passor, retaking of goods by a rightful possossor, dis- 
tress of cattle damage feasant, and abatemont of nui 
sances, Such aro the specios of remedial solf-help 
recognised by law Butin every one of those casos 
the right of the paity 15 subject to the rule that no 
groater force must be used, or damago done to pro- 
porty, {han ts necossary for the purpose in hand, 
Whonever an actionable wrong has been com- 
‘ antted, the party aggrieved is 
signe isl iemedier. dar ontitied to got damages, but 
how much ho shall recover is 
a matter of judicial discrotion and in some cases the 
damages awarded may lo nominal oily Hence, da- 
magos recoverable onan actionable wrong may be 
nomral, ordinary 01 exemplary 
Nominal damages area sum of 40 httlo value 
as compared with the cost and 
trouble of suing that 1 may 
he said to have no oxistonce in point of quantity, 
such as a shillmg or a penny, which sum is awarded 
with the purpose of not giving any real compensation. 
A verdict of this kind may moan ono of two things 
Bithor the purpose of the action is moroly to ostablish 
~ right, no substantial Icss having beon caused, or 
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else that although a technically legal wrong has been 
committed against the plaintiff, the court entertains 
8 poor opinion of the merits of his case; and that be- 
cause the logs suffered was not worth suing for, or 
that the plaintiffs own conduct had been of such a 
character that whatever he did suffer at the defendant’s 
hands was morally deserved as Example of the former 
is an action of trespass brought to settle disputes with 
regard to mghts of way, mghts of common and other 
easements. An example of the latter 1s an action 
for defamation where the words spoken or writton 
by the defendant cannot be fully justified and yet 
vhe plaintiff has done so much to provoke them gy 
isa man of such generally worthless character, as 
not to deserve any substantial compensation, With 
regard to this I will quote a passage trom the judg- 
ment in Ashby vs. White, 

“A damage*is not merely pecuniary, but an 
injury Imports a damage, when a mar. is thereby 
handered of his right. As in an action for slanderous 
words, though aman does not loge a penny by rea- 
son ,of the speaking them, yet he shell have an 
action, So if aman gives another a cuff on the 
ear, though 16 cost him nothing, no not so much as 
alittle diachylon, yet he shall have his actiop, for 
it is a parsonal injury. So ao man shall have’an 
aotion agasist another for riding over his ground, 
though 1 da him funage , for it is an invasion? 
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of his property and the other has no right to come 
thore ” 
Thero are cases where, as itis said, damage 15 
the gist of the action. In 
joie *® such cases thore is no abso 
lute duty not to do & cortain 
thing, but only to do itin sich a manner as not to 
eattse actual damage. My neighbour may oxcavate in 
his own land s3 much as he pleases until and unless 
there is actual damage to mine. then and not till 
then, a canse of action arises for mo Further, 
negligance 14 the caus2 of action only in those cases 
where a person suffers actual harm on account of it. 
Aman who rides or drives furiously ina crowded 
town may be prosecuted for breaking a local statuto 
or bye-law; but ho is not lable toa civil action 
until and unless he causes specific injury to person 
or property In all these cases the question of 
nominal damages cannot arise, because the prov! 
of actual damage is the very foundation of the plain- 
tiff's claim. There is no doubt that the actual 
damage may be very small and accordingly the judg- 
ment recovered may be for a very small amount. 
Bat tho smafIness of the gsnm rarnvered will not 
make such damages nominal if they are estimated 
01 tho basis of the actual harm suffered. 
There is a peculiarity in the law of defamation 
ta England which makes 4 distinction between glans 
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der ie spoken defamation, beiig actionable perse 
(that is, without any allegation or proof of special 
damage) in which case, the plaintiff is ontitled to 
nominal damages at least and slander which is action- 
enable where there 1s special damage. Butina recen 
ase decided by the Allahabad Higi Court (Dewan 
Sing vs. Mahib Sing I L R. 10 Allahabad P 425) 
it was held that this distinction dass not obtain in 
Tudia In an elaborate judgment Mr Jstice Mahmood 
laid Uown the law thus “Enghsh law of slandes 
as forming part of the law of defamation, and, as 
such, drawing somewhat arbitrary distinctions be 
tween words actionable pey se and words requiring 
proof of special or actual damage, is not applicable 
to this country, either by reason of any statutory 
provision or by any unifirm course of decision sufh 
cient to establish such distinctions as part of the 
common Jaw of British Tndia” Of course there 19 
no such distinction where the defamation 1s coutained 
in written’words 
Ordinary damages are asum awarded asa far 
measure of sompensation to 
Baines the planiiff, the amount being 
: as nearas can be estimated, 
that by which he is the worse for the defondani’s 
yrong donig, but in no case exceeding the amount 
laimed by the plaintiff himself Such amount! weed 
iof necessarily be what would be required to ,oplace,, 
Ie 
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the plaintiff in Itis former position. In other words 
compensation, not restitution, is the proper test. 

Next in order come cases where there is prent 
iyury without the possibility 
of measuring compen sation by 
a numerical rule, and Jures assess damages that 
express the indignation at the defendant’s- wrong 
iather than a value set tpon tho plaintiff's loss Da 
mages awarded on this principle are called exemplary 
or vindictive The cases where cxemplary damages 
are allowed involve not only the vidlation of right 
but import insult or ontrage. Instances of this class 
of cases are, firstly, an assault and false imprisonment 
under colour of a preter ded right ; secondly, a wan 
ton trespass on land persisted in with violent and in 
tomperate behaviour , thirdly, the seduction of a 
man’s danghter with dehberate fraud ; fourthly, gross 
defamation and so on. 

In Huckle and Money, the plaintiff was detained 
for 6 hours and civilly treated, ‘entertained with beef 
steak and heer,’ but the jury upheld in giving 4800 
damages, because “it was a most daring public attack 
made upan the hberty of the subject.’ 

As damages may be aggravated by the defendants 
ill behaviour or motives so 
they may be diminished by 

proof of provocation or of his having actad in good 
“faith + ond many circumstances which fail to come up 


Exemplary damages: 


Mitigation of damages. 


[ 68 ] 


to justifiention or excuse may be proved for the reda- 
tion of damages, 
The general rule is “that damages resulting from 
one and the same cause at 
<q Conenreens bas several ootion must be assossed and 
recovered once forall”? But 
where the same facts give risc to two distinct causes 
of action, that damages have been racovered with re- 
gard to the one 1s no bar to a further suit with regard 
tothe other Illustration A cal-driver was run down 
by a van, negligently drivan by the defendant's sor- 
vant, the result being that the cab wag much damaged 
and the driver suffered personal injury The cab- 
driver, aftér hwing recovered damagos for loss tods 
cab, brought a separate action for the personal injury 
suffered by him In the second gase, tt was contented 
on behalf of the defendent that the suit was not 
maintainable ; but the cout held that it was 
As to injunstions you will bear in mid that in 
many kinds of wrongs, where 
Tayunctions the remedy of damages would 
be inadequate or practically worthless, the court wilf 
grant an injunction to 1cstrain the commission of tha 
wrongful acts threatened and the sontinuanace ol 
wrongful action already bogun. Tho classes of wrongs 
for which this remedy 1s comomly sought are nuisance, 
violations of specific rights of property in the nature 
of nuisance, such as, obstruction of light and distur- 
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laica of ersements, continuing trespagses, and in 
fiingments of copyrights and trado marks. 

Asa general rule. an injunction is granted only 
where damages would ncé be an adequate remedy, 
and an interim injunctions only where delay would 
make it impossiable or highly difficult to do com 
plete J ustice at a later stage You will be good 
shough to carefully read the chapters on Injunctions 
in the Specifie Rehef Act im connection with this part 
of the snbjecé 

Where more than one person is concerned in 

the commission of a wrong, the 
i er eee oe person wronged has his re 
verily. iuedy adel ist all or wy one 
or more of them at his choice But when tho plaint- 
ift m such a case has mace his choice, he is conclud- 
edby it After recovering judgments against some 
or one of the joint authors of a wrong, he cannot suo 
the other or the othors fer the same matier, oven if 
the judgment of the first action remains unsatisfied 
As betwoen joint wrong doors themselves, one who 
has been sued alone and compelled to pay the whole 
damages has no right to.idomnity or contribution 
from the othor, ifthe nature of the oaso is such that 
ho ‘must be prestmed to have known that he was 
doing on unlawful act’ iw the wrong must be ao 
manifest that the person doing it could not at the 
time reasonably suppose that ho was acting undor 
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lawful authority Otherwise, “where the matter is 
indifferent in itself? and the wrongful act is not 
clearly legal, but may have been done in honest ig 
norance, or in good faith to determine a claim of right 
there is no objection to contribution or indemnity 
being claimed, It is currently asserted that there is 
a rule of trespass being “merged in Felony” 2¢ where 
the facts affording a cause of action in tort are such 
as to amount toa felony, there sno civil remedy 
against the felon at allevents before the crime has 
been prosecuted to conviction Whether there is such 
a rule or not in England 16 is not necessary to 
discuss here, There 1s no doubt whatever that no such 
role obtains m India as will appear from the case of 
Syama Charan Bose vs Bhola Nath Dutt (6 W. R 9) 





PART II. 
SPECIFIC WRONGS. 


Lecturr VI. 





O° 
Personal wrongs 
1—Assault and Battery 

We pass on to the consideration of Spaecifia 

wrongs. It is hardly necessary to state that civilized 

life would be impossible without seouriiy of person 

and property Actionable wrongs for injuries to the 
“person may arise— 
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(1) frora a wilful and i itentional act of anothor, 

(2) from lis negleginee 

(3) from fraud by him The foremost of 
these wrongs is no doubt what is considered to 
bo an assault I can not do batter than refer 
to section 351 of the Indian Peial Code for tho 
defimtion of the tem ‘The word ‘battery’ 1% 
not used inthe Penal Code, but the ward ‘hurt’ as 
defined in that Code isvay rearly cquivalont to 
battery’. For om purposes the following defimtions 
will be sufficient - 

Tie apploation of unlawtul force to another 
cor stilutes the wrorg oMled 
Battery 
An action which puts another in instant fear ¢f 
unlawful furce,though no force 
bo actually applied, is the 


“Def, Batter y 


Def Assault, 


wrong called Assault 

* You will therefore see that battery, as defined 
abovo, includes assault ; but 1) ordinary usage: the 
word ‘assault’ 13 constantly used in such a way as to 
include ‘battery’ Porhaps the popular sense of the 
word ‘assonlt? is definite enough for all purposes of * 
logal discussion Thore 1g a little distinction between 
‘hurt? and battory ; for tho least touching of dnother 
in anger is a battery, a though 16 may not cause ac- 
tual hut o. physical pain For instance, throwing 
Avator gi a person 1s assinlt; if the water falls on 
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him, as intended, it is battery also, although the fal 
ing of the water causes no pain. 

Hestile or unlawful intention is necessary to 
constitute an indictable assault and such touching, 
pushing or the like, as belongs to the ordinary con- 
duct of life, and 1s free from unnecoassary force, is nei- 
ther an cffence nor wrong Example :—‘If two or 
more moet 1p & narrow passage, and without any yio- 
lence or design of harm, the one touches the other 
gently, if will be no battery ” 

Mere passive obstructiowis not an assault, as 
where a man by standing 1 ear & door-way prevents 
another from coming in, although such conduct may 


ao 
amouw t toancther offence Words can not of themsél- 
vesamoult fo an assault under any circumstance, 


Consent or technically ‘leave and license” will justify 
many ipcts which would otherwise be sssaults, e g. 
striking ® manin sport. But cousent can not make 
acts lawful which are the breaci of the pence, or 
otherwise criminal in themselves, or unwarrantably 
dangerous. It is hardly necessary to add that an un- 
intelligent assent or a consent obtained by fraud is no 
consent at all Self defeice will justify various acts 
which would otherwise be assaults, as where aman is 
wrongfully assaulted it is lawful for him to repol force 
by force, provided that it 1scommcnsurate with that 
which provukes 16. : 
Menace without assault is in some cases, a civil 
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Wrong as where a man intimidates another's servants 
or tenants whoreby the furmer loses their service or 
dues. But vorbal threats of personal violence are 
not, as such, a ground of civil action at all. Ifa man 
is thereby placed in reasonable bodily fear, his re- 
medy is not a civil one bus by security of the peace 
II—Fazst INPRisoNMENT. 
Next in importance is ficedom of the person, 
So far as it is affected by every 
False imprisonment. ieind of detention and rostraint 
not authorised by lawghe infliction ofsuch restraint is 
the wrong of false imprisonmont. Although 1t is ger e1- 
allycoupled with assault, yet you will find, on roflec 
on, that itis a distinct wrong. Actnal constraint 
of the body is not a neassary element Bul the detainer 
must be such as to limit the party's freedom of motion 
in all directions 16 is not an imprisonment €o abs- 
truct & man’s passage in one direction only ; other- 
wise every inteference with a right of way would be 
on imprisonment A man is not imprisoned who has 
means of oscape open to him, which can bo availed 
of without risk of life or limb (Cf Section 887 and 840 
T P, 0), We havo already dealt with tho circum- 
stances under which arrest and imprisenmont would 
be justified Actiors for falso imprisonmont are 
generally due to a dispute as to whether the imprison. 
mont was justified or not. Anout and out caso of 
{also imprisonment te where 9 man forcibly restains 
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the Iberty of another not claimirg some lawful ane 
othorty to do so but out of pure malice is very rare 
indved? 
Suppose A is the tonant of B, a zamn dar. B 
sends for A and dosires him to 
Mustration. pay 2 parficnlar instalment of 
rent due from A. A pleads inability to do so, unless 
“Ylittle time were given to him B insists upon pay 
ment then and there and on A’s refusal keeps him 
under restraint at his place Thus vould be a case 
of pure false imprisonment in‘as mck as Bhas no 
lawful authority to recover rent due to lum keeping 
his tenats in cust: dy. “A 
Every one is answerable fo directing another 
* specifically to arrest or impr 
Whois answerable + cong iurd person just asmuch 
as he ig responsible for any other act that he specifi- 
cally commands or ratifies , eg su erior officer who 
finds 4 person taken into custody by 4 constable wn- 
der his orders and then contiunes the custody 1s liable 
to an action if the original arrest way unlawful 
But man is not answerable for anything that may 
be done by an officer of the law upon the informatio) 
of the former if it is done not asa ministerial act but 
in the exercisefof the officer’s own discretion: But 
you must be on your guard with regard to tho posi- 
tion of a party who sets the law in motion without 
making its act his own, He will not be hable for® 
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also imprisonment bit he is not necessarily free from 
hability Ie may be lable for’mahcious prosoontion. 
Suppose A prefers a charge acainst Band tenders 
some ovidence in 1ogard to 1b 

Tinstiaon, Theroupon the Magistrate 
orders th acensed to be taken into custody. Tfore A 
is not habla in an action for falso imprisonment, but 
may be hable for malicious prosecution 1f tho change 
finls } because Bigs taken into cistody m persnance 
afar order made by the Mogistrato in his disore- 
tam On the contrary, if the charge is made before a 
peice officer and he says that he will not take B imo 
Saustody until and unless a formal charge 1s made and 
agned by A, here A will bo hable for falso impri- 


sonment 


TIE INJURIGS IN PAMILY RELATIONS 


Next to the freedom of the porson eomes the 
protection of the personal re- 
lations composing the family 
Dopriving a husband of the 40 
ciety of ns wifo, a paront of the custody and control, 
«$ tho companionsnp ard confidence of Ing children, 
isas much a personal injury, although an intangible 
one, 3s beating or imprisonment And the same 
holds good with regard to the rolation of master and 
servant Althongion priiciple thera should never 
have been any diffeulty in developing this part of the 


Protection of family 
relations. 
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law of torts, but lnstorically the comman aw of Eg 
Jgnd has taken a somewhat onesided view of tus 
principle Starthg from the particular case of a 
Inred servant, the English authoities have dealt with 
other relations by importing mto them the um eces- 
sary fiction of actual service The co1imon law doctrine 
with regard to the actions arising from these injunes 
is dependert upon a fiction of loss of service, whether 
such loss is actual or constructive, the language of the, 
old pleading being per guwod consortium, or Servitwm- 
amist \by which the wrongful act of the defendant— 
companionship or service has been Jost to the plaint 
iff) I do not think it desirable > notico, to any 
extent, the English authoritics on this pomt, or tho 
Indian cases which have been decided by the various 
High Counts in India Those who ar2 desirous of tullor 
information will be referred to the book of Mr 
Blake Odgers 


y 


IV. DFAMATION. 


The reputation and honour ar2 just as precious, 
if not morc, to good men, 
as bodily safety and freedom 
In some cases they may be 
dearer than life itself Some kinds of defamation are 
the subject of criminal proceedings as endangering tho 
public peacs, or being offensive to pub ic decency, ox 
morality But weare not concerned here with deig- 


Civil and Criminal 
Tarigdietion distingetshed 
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mation as a criminal offence, but with the civil wrong 
and the right to 1olof 110 civa] action. But at will 
be desirable to compare the provisions of chap, XXL 
of L. P. O im connexion with this subject 
The wrong of defamation may be committed 
. either by way of spcech, or by 
qaistmetion between slams way of writing or its oqtut- 
valent Utis hardy necossary 
to point out tha writing, as used above, ineludors 
printing, ongraving, drawing and every other uso of 
permanent visible symbols to convey distinct ideas) 
Lhe term slander is confined to the former class of 
wlterances, ible to the latter , or in other words, dela- 
“ation waich 1s contai: ed i “spoxcn words” 1s cated 
slander ; a1 d defamation,which is contaimed in“written 
words” or their equivalents, 15 called hbel. There 1s 
& great distinction between these twoim English law 
Libel is an offence as well asa wrong, but slander is a 
civil wrong only The law as laid down by tho P, Code is 
a tremendous advance upon the English criminal law 
It would appear that any imputation which may be 
containedin @ friendly repartee may be the sub- 
ject matter ,of & complaint under soction 499 of I 
P ©. Mr, Mayne remarks “any rardom dinner table 
satgasms may be treasured up and mado the subject 
of sn indictmont .,..,. ib 1s not too much to say that 
if the law of defamation as lmd down in their Code 
wero to be carried out, the wholo populagion of India 
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dia would appedt monthly at the dock.” Under the 
Englisl Criminal Law mere woids* not reduéed to 
writing, as L have already said, will not support an 
indictment, unless they are sedicious or giogsly im- 
moral or they tend to prodivoe * sone public injury 
88 when they areutterad to a Magis trate with 4 view 
to' bring’ the administration of justide into céntempt, 
or’ ‘by ‘ae spoken ad challenge tS fight a dgel. ’ 
We not L SLANDER - ibd 
ye is an actionable wrong in adootdénce 
with Mnglish Law when special damage has been 
caused Ly the ‘utterande of :the words complained of 
and'also ‘in the following cases -— 
(I) ‘Where the words impute a criminal offende 
“5 (I) Witte they -imputo having a contageots 
ig WS idease! Bg Syphilis, Leprosy &0 ’ Roath t 
“arn? Where they impute a‘ charge &f wiifithogs, 
Poe + dishonesty, or inedthysetdnds int ait demeee sped. 
ay gaabion dr 'thhdes ft +k SPEEA 
“oo pole Wolds’ “Whisk” afford!" Gate! BF’ sotion 
Without ta: Prd i Be ‘Reétar Ganidps are Jsaid’ ‘48 “be 
antionable per se. 8 poken words which-are dt Notidn- 
Bhipiy Sad stated above aridwittoll do lat fallandor 
OE lhe thtwe subtlivisiins alteady retentedtiouies 
peice attallWithoutpedof pf apbofaldatige, 
aryl ahbretoressea hab thers ta at tibtinetin 
botivutr-sliihdeveadiontble <peMve antl ‘slintley Hatter 
g 
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able on proof of special damage, On the authority 
ofthe Allahabad case already referred to it would 
appear that this distinction is not recognised in 
British India. 

Whoie the ground of action is spocial damage, 
the uttorer of slander will be liablo, if the damage is 
an intended or natural consequence of his words,other- 
wise not. A moro voluntary ropetition of spokon 
words by some hearer who was not under a legal or 
maral duty to repeat them is not actionable, although 
such repetition gives rise to special damage This 
only is of importance where a distinotion is made bot- 
_Ween slander actionable per ee and slander actionable 
on account of special damago. Such special damago 
being considered as too remote, Special damage 
anvolyes some difinite temporal loss 4¢ the loss of some 
maternal advantago. Losing the general good opinion 
of one’s own neighbour is not, of itself, spooial 
dgmage, The risk of temporal loss is not the same as 
the temporal loss, Trouble of mind is not sufficient 
special damage and illness cosequent upon such 
trouble is tuo remote. Charges of mere immorality, 9 are 
not actionsble, 47 F ee 

Tha gist of gn sotion for imputationg of ounta- 
gooua digease is that sue) imputation, if beheved, 
would load to the person’ ‘eting thorefrom being 
shunned in society anid hengeans intpatatign, thatia 
man has had a contageons giseasg ig not actionable 
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Tis said that defamation inorder to be adtion~ 
able must be malicious ; but malice in this connexion 
signifies neither more hor less than the absence of 
just cause or excuse. 

Evil speaking is not actionable ifit iscommunioat- 

ed only to the person spoken of, 
_What is publication + for the cause of actiun is not 
“ingult, but proved or presumed injury to the repu 
tation. Hence, these must be a communication of the 
defamatory statement to at least one third person 
This necessary element of the wrongful act is techui_, 
colly'called publacation. 

The publication is no Jess the speaker or the 
writer's own act, and not the 
less makes him answerable, 
because he only repeats what 
he had heard. Combining this with what has been 
already stated with regard to repetion, it follows that 
fA speak of Z words actionable only with special 
dafnage;” and B repeat them, and special doinage 
andue from tlie repetition only, Z s xall have an action 
dghiikt B but nof Fr againes A. 
~ teat? fw et 

ty? org As r a ‘theplions apr e 
> () Nothing <is‘a libel ihich is o for comment 
on e-gphjeot fairly-opertto publio discussion 6) >, 


Repetition and Reports 
may be libelous, 
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(2) Defemation is uot actionable if the 
defondant shows that the dofamatory matter 
\vas tuoi i ‘ 

(8) Judges and members of parliament are pro- 
\veatod in respect of Ianguago used by them in the 
~ oxorcise of parliamentary and judicial functions. . 

(4) Partias, advocates, and witnesses (including 
deponents of affidavits) in & court of justice mo wi- 
der the like protection 

-In the casos onumerated abovo the imniunity fs 
unqualified Thoro are cortain othor cases where 
thore is a qualified immunity. 

~_ 6) Inmany rolations of life, the law deems it 
politic and necessary to protect the honost expression 
of opinions concerning the charactor and morita of 
poraons 40 the extont appropriate to tho naturo of the 
oseasion, but not necossay to provont the person 
affected from shewing, if he can, that an unfavourable 
opis ion expressed about him is not honest Oobvasioys 
of this kind are said to bo privileged, and communi- 
cations ntade in persuanze of the duty or mght inei« 
dout to thom aro suid to be privilogodyby thom But 
the ley pregumes.or, implies taaligo , inal] gases of 
dofamatory words , this prostiinpptidn ‘nay ho rebuttod 
by showing that the words oéd or writtion 
on a privilagod ocadsioti ¥: pitonal this “Platneiff 
may prove exporcds or actual mahoe <4e wrong 
anutive * moh et gy $F ae 
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(a) Confidential reports made to an official supe: 

rior (b) giving a characterto a 

oon htt me privileged — servant (c) or they statoments 

> may be in the way of solfde- 

fence or the defence of an interest common to those 

between whom the words ot writing pass, or (d) they 

may be, addressed to persons in publie authority for 

the public good. (6) or they may be fair reports of 
parliamentary and judicial proceedings 





LECTURE VIL 





Wronas or Fravp anp Mauién. 
1—DECEIT, 


‘We next come to a olass of oases in which either a 
positive wrongful intention or guilty recklessness {8.8 
necessary element ‘The wrongs uuder this ¢lass are 
wrongs of fraud and malice, They ate very much 
complicated with questions of contract and 4 discus 
sion of them is not free from difficulty on other 

igkounds, ut (1) as to the amount of actual fraud- 
-wlant- intention which -has to be proved -agglnst.« 

:defendant (2) where the fraud arises from falao state: 
ments madecby an agent, - But the result! of, the, de- 

cisions on the subject may be summarised:ay follows Ma 
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To croatia a right of action «for  doviet, 
thoye must bo a stateinont 
Mati conditions of aeda by the defendant or hig 
agent aud ii cospoct of such 
alatament the followmg conditions must « die 
satisfied — wal 
(a) ‘Phe stalemont must bo untrue jp facts » x 
(b) Tho person making tho statomeyt,. ay his 
agont must oither know it 19 bo untrue or roaklogs 
as to whothore 16 be truo or not. 
(0) Tt must bo made with tho intention that the 
plaintiff shall act upon it , 
(a) The plaintiff does act in relianco on the 
“Bhatoment. and & 
(ce) Thereby sulfors damage, " 
Thoro is no gauss of action unloss there ia actual 
damage, or shortly, tho damage is tho gist of the do 
tient: Roxthgr, such damage must be the, ngtuyal and 
probable gonsequance of tho plaintifi’s action, priathe 
Svength of the, dofondant's atatomont. ; Thesaw gn 
this sqbiect spay bo pub thug" nothing wil) aRORE A 
culpable, tnistepresontation short .of proofothat. jt 
‘was not ralodsony sithersbocause the other panty 
‘now the teubh, on eaause, bo polled. wholly orishly 
own.riavestigation,! a baeudg' tho alleged, fadbeshd 
not influence lis sadtionspbiidllen And -tie-buadenip? 
uhis prdof is+ dinfthp,forson, Who. has been proved 
Sulty of material misveprésontation,” 4 ss. 4 4 
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IIT--SLANDER OF TITS, 

Slander of Title is,in fact, x apedial’ ary’ 

which differs from the ordinary type in 
fate Neue 

persons, not the plaintiff himself, are 
the defendgnt’s statement to act ina mani 5 
damage to the plaintiff. Formerly, it seermrference 
been confined to statements in disparagementss such 
plaintiff's ttle to the Real property The action 
der of title seems now-to apply to the protestion oj 
of chattels, and to patent mghts and copy mght, \ 
tration ;--A. piace of land belonging to A, the vert 8° 
is about to be sold by auction B declares, in the alle 
tion room,that the Vendor's title js defective, ings rai 
aa tha land has been mortgaged The peope in the 
auction room thereupon bid, keeping the allegod: 
mortgage in view ; and the land jis sald for a very ! 
much less price than it would other wise have realised 
The statement, of B.1q malicously false, Under these 
circumstances, B has commited Slander of Titlo, and 
A ig ontitted to compensation in damagos agaigst B. 


IIT—MALIOIOUS PROSECUTION AND 
* + ABUBE.OF PROOESS. ‘ 


LAR aie soy r Sate 

«the Taw on Mogliclous Prosecution may be. putin 
sthe, fallowing words—{i In an action for melicions sre- 
apgulon the plaintiff has to prove, first, thab dhe wna 
innocent and that his innagence 4s -pronaunced hy 
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To creatsforo which the accusation was mado : 
b there was a want of roasonable and 
eli acre sont so for the prosecution, or, as it may bo 
stated, that the circumstances of tho case 
atahament a as to be in tle eyes of the judge ineon- 
aatisfed «ith the oxistence of roasonable and probable 
(a) ond, lastly, that the proceedings of which he 
(b)sins were initiated in a malicious spirit, that is, 
agent on indirect ond improper motive, and not in 
as torerance of justice.’ Generally spoalting, it is not 
‘actionable wiong to institutc o suit without 
Pifasdnable and probable causo, even if malico be 
ptoved } tho defendant being, in such & case, sufit- 
“ciently indemnified in the eye of the Ldw by getting 
his coals on the dismissal of tlie suit, F 
TV.—OTHER MALICIOUS WRONGS. 

(a) Conspiracy or “confederation” does not 
xeoth to be an independent wrong. But it may fur 
nish conclusive evidence of malice i 

‘  (b) mahcious interforai ce with one’s oodupation 
Illustration Plaintiff isthe owner of a decoy fox 
catching wild fowls snd tha dofondant, without en 
toring on the plamtifi’s land, wilfwly, Aros off guns 
neat to the decoy in order to frighten wild fowls 
away from it. The defendant's potion ted’ tatigiogs 
interforonco with tho: plaintif’s modus,of gatting a 
hvelihvod and gives rise to donlsd of dcblonufor suit 
for damagos by the plaintiff, 
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+ LECTURE VII. 
Wronas ro Posstssion & Proprkry. 
I—DUTIES REGARDING PROPERTY 
GENERALLY. 


Broadly speaking, avery kid of interference 
with the property of another is a wrong, unless auch 
interference is justifiable by law 


IE —TRESPASS. 


Evary invasion of private property, be it ever sd 
minute, is a trespass. It may be defined as the 
wrongful disturbance of another person’s posséssion of 
land or goods. ‘Trespass may be committed by vari- 
ovs k'nds of ats ofywhich the most obvious are 
entry on another’s land ( tresp1ss guare clauswm 
tregit ), and taking another's goods (trespass de bonis 
aaportatig ) Tt seems an unlawful interitidn, -ignot 
necessary to constitute an actionable trespass. Pur- 
ther, it is immatorial whethor there be any’/actual 
damage or not, or pe 

There can bet wrongful entry on land belaw 
the surface as by mining ; and by passing bverdand 
withont touching the soil, as where a man-fires jshots 

cover the land, of another arid possibly ‘digo whdrétha 
sails over anothers land in a ballotn s boven 

Trespass by a tfidn’s cattle is dealt with exactly 
like trespass by himself « % > 
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TYospass 40 goods may ariso by taking possession 
of thom, or by any other act in ttsolf immodiatly 
injurious to tho goods in rospoct of tho possossor's 
intorost, as by killing, beating, or chasing animals, 
ot defacing a work of arb Thoro may be an action 
for trespass ( vi eb armis ) for theating the plaintifi's 
dog, for chasing the plaiitiff’s sheep with dogs or 
for shoaring tho plaintiff's ship or for seratohing the 
panel of tho plaintiffs carrlago Whore the posdoasion 
is changod, the trespass is un asportation and may 


amount to the offence of thoft 


IIL—INJURIES TO REVERSION. 

« “A porson in possossion of proporty may do 
wrong by rofusing to deliver 
possession to a person entitled 
or by otherwise assuming to 
deal with tho proporty as 2wner or advorsity to the 
titue owner, or by dealing with 16 under colow of 
hig real possessory title but in oxcoss of Ins rights, or 
where the nature of the object admits of itjbysaets 
amounting to destruction or total olange: of. .chdtaoten 
such 8 broaking up land by opening tinea, burning 
wood, grinding corn, or spinning gottsn inito yor! 
which acts, howyer, ara only the. ox roti vexavroigg of 
assumed dominior..”* 


wrongs to an owner 
lot ia possexsion, 


—WASTE. 


“Waste 1g any shinenncrienien tof. a-bonant’’ for 
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a frechold estate not of inheritance, or for any lesser 
interest, which tends to the destruction of the tene- 
ment, or otherwise to the injury of the inheritance. 

_Quostions of waste arise either between s tenant 
for life and those 1n remainder, or between a landlord 
and tenant. Commission of such waste may be res- 
trained by injuction, without regard to the pecuniary 
damage to the inheritence * but when it is once com- 
mitbed the measure of damages 1s the actual logs 
sustained, 

¥ —CONVERSION 

Qoversion may he described as the wrong done 
by an unauthorised act which deprives another of his 
property permanently fora: indefenite time. The 
pith of the wrong is the unauthorised assumption 
of: the powers of the true owner, the action being 
known under the ojd forms an action of trover. 
Illustration .—A lends Ba watch to be used by B 
while attending an examination in the Senate House 
-for thitee hours. B, after the examination is, over, 
fakes, the watch to » pawn-broker and pledges it .for 
five rupés Behas committed the wrong of convelsidnr 
Aug The “arnoperty” of which the plain ee ts 
wavietcbewomothing which he*has the immedidtyert veh, 
to possi hiss condition was necestary:bol8 HA bl 
thes ownargto Jnaintala the, action .of stnoverit vider 
the,old format ‘But én zoviler rt entitled .ta imine 
JisborpoGaossion stitighti havea special’ dgtion! on} the, 
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oasonnot boing trover, for any pormanent injury to 
his interest, though the wrongful act might/algo be a 
trespaas, conversion or breech of contract as against 
thegmmediate possessor Thero is no difference of, 
form botweon trover and 6) ia action which is not 
brovoy, , 
_ As I have already snid the essence of the injury 
ig the uso bnd possession of 
aie amounts fo com pyoperty in a mannor advelse 
to the true ownor and incosis+ 
tent with his right of dominion. Actually dealing 
with another’s goods ag ownbr for however short @ timo 
und hovweyer limited » purpose is therefore convorsio ; 
so js an get which in faph enables a third porson to 
depl-with.them as dwner; and which would mako such 
desling lawful only if done by ‘the person really en- 
titled Lo possess tho goods, It makes: io “difference 
that such acts were dono urider a mistakentbut:lonbst 
and sven reasonable supposition of being? lawfully 
entitled, or even with tho intontion of-benofitting? th 
teiienownor | Ay qualified. refusal todeliver possession 
torthe:true ownen on deniand is somes eVilenge> + of i 
vonmersion, ‘hut not ooheltusixe ovidettoa thereat, An 
unqualified. refusal ia _ always: conalusive duidon- 
oe of aconyorsion,. . 1 ib ie bel a se 
Phe mere aiesiine ofth! preberted tight deal 
veh oo 4 bot withwgoodssdi - -dteeoanst ing tip 
ee abs nok amponnting interlonetavith -the anehojevtnde 
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Where o Bailce has an interest ot bis own in 
the goods (asin the common cases of hwing and 
the pledge ), and under colour of that interest deals 
with the goods in excess of his rights, he commits a 
breach of contract and may be liable for a wrong. 
But it will not be the wrong of co iversion, unless 
the possessor’s dealing is wholly i: consistent with 
the contract under which he had the limited interest, 
as if a hirer, for example, destroys and sells the goods. 


VI Insuring Burwenn TENAnts in Common. 


As between tenants in common of either land 
or goods there can hardly be any trespass unless the 
act amounts to an actual ouster Inthe same way 
‘acts of legitimate use of common property cannot 
become a conversion through subsequent muisappra- 
priation, There cannot he a wrong to the co tenant’s 
night of property until and unless there is an act 
which is inconsistent with the enjoyment of tho pro- 
perty by both, 


» VII—EXTENDID PROTLOTION OF PossEssron. 


Trespass and other violations of poss¢ssory 
rights can be committed not only agaiast the .awfal 
ownrertin possession, but against any person who had 
‘legal Basdearon, whether rightful in its origi or nat, 
go-long adit intenderyoannot justify his acts undgx > 
better: titles, Sigs pinetioal ‘result is that Jus; tamtien 
‘Gright ‘oftia thikd, pare") feasnot be set “ay to’ exduge, 

3s 
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eithor trespass or conversion. “Against a wrong doar 
possossion is a title, or, as the Romans put it 
adversus extraneos vilicse possessva processe solot 
{against an intruder, even possession which was 
wrongful at its origin is sufficient, )” 

Derivative possession 18 oqually protected through 
whatever number of romoves 14 may havo to bo 
tiaced from the owner in possossion , as whero a 
Baileo dolivors lawful possession to a third porson, 
and the latter to a fourth and go on 


ViI—Wnronas ro Easement &e 


Easements and other incorporeal rights in pro- 
perty are not, suictly spoaking, capablo of being 
possessed Tho onjoymont which may ultimately ripen 
to an easoment is not possassion, and is not protected 
by any possessory remedy  Nevertholess, distur- 
bance of easements and other incorporoal rights as 
completely existing 1ights of use and enjoyment, is a 
wrong in the nature of trespass, and remediable by 
action without any allegation or proof of apecifiq 
clamage. 
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ix 
GROUNDS OF JUSTIFICATION 
AND EXCUSE 


Acts of interference with land or goods may 

be justified, 

License 
G) By the consent of occupier or owner, 

(i) Or they may be justified or excused by the 
authority of the law. 

That consent which, without passing any inter 
est in the property to which it relates, merely 
prevents the act for which the consent is given fom 
being wrongful, is called a Lrornsr. 

The grant or revocation of a liconse may eithor 
he by express words of any act sufficiently signifying . 
the licensor’s will. 

Justification by the authority of law is of tivo 
kinds. 

1 In favour of a true owrer against wrongful 
possessor. Under this head come re entry on land 
and re takiag of goods 

2 In favour of a paramount right conferred by 
law against the rightful possessor which may 
be in the execution of legal procoss in tho asser- 
tion or defence of private right, or in some cases 
by reason of necessity 
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A porson entitled to the possession of lands doos 
no wrong to the porson wrong- 
Rocniry, fully in possoasion by ontor 
ing upon him = But this must bo taken subject to a 
considerable amount of modification, Posaession, as 
possession, is protected by the lnw, provided such 
possossion, it is anbmitted, is undisputed quiet 
possassion although wrongful at the outsat—soe, S 0 cf 
the Spocific Reliof Act and, 9. t45 of tho Criminal 
Proceduro Code and ensos docided on those sections, 
AlsoS 141 of thoT P Code, 
Tho true ownor haga tight to retake tho goody 
from tho poussessivn 0” the 
Recaption, trospassor, aid ovon from that 
of an innocant third porson rita whos hands thoy 
havo come ; and for ths purpose wo may uso whatover 
sforco is reas mably necessary for tho reeaption Te 
may also cniex on tho first takor’s land for the pur- 
pose of reovpturo, if tho taker has pul the goods 
theto ; but ho cannot entor ona thind person’s land 
unless the original taking was folonious or porhaps 
aftor the goods havo boen claimed and tho occupior 
of tho land has refusol to dolivor thom 
Whore tho law command that a thing is to ba 
taken or deals with ina parti, 
onlar way, it is no wrong if 
the thing ds taken or dealt with in the mannoy pras- 
ovibod But the officer entrusted with tho oxeauiion 


Processes of law 


[ 89 } 


of the commands must execute them at his own 
peril ; and where he exceeds his powers even an wx 
avoldable mistake may not be an excuse 

The right of distress, where it exists, justifies 

‘ the taking of goods from the 

Distress true owner, 

Distress damage feasant is either taking by an 
occupier of land, of chattels (commonly, but not 
necessarily, animals) found encumbering or doing 
damage on the land . 

Entry to take a distress must be peaceable and 
without breaking m ; it 1s not lawful to open s win- 
dow though not fastened and enter thereby 

Finally there are casesin which entry on land 
without consent is excused by the necessity of solf 
preservation, or the defence of the realm, or an act 
of charity preserving the occupier from irremediable 
loss, or sometimes by the public safety or conve~ 
nience, a3 in putting out fires ; as, where a high way 
is impassable, and passing over the land on either side 
is justified. But in this last mentioned case 16 is 
perhaps rather a matter of positive common right 
than of excuse. 

There is a somewhat curious distinction be- 

tween® justification by con- 

‘Trespassabilitios, sent and justification or ox- 
cuse uuder authonity of law A possessor by consont 
or a license, may commit a wrong by abusing his 
° 


& 
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powor, but hois nob» trespnsaor > If I lend you» 
watoh for o particular purpose md you use 1 i y 
anothol, L'shau ony havo wachon vi wmocae. But 
whon ontry, authority, 0: lear so 18 givon lo ary na 
by the law, andhe abuses 1b, he shall be a trospasser 
ab tnatio (rom bio begummg) that 1s, the authority «x 
the justification is nut m ly dotermifed, but treatol 
asi ibhed ever existed ‘Tho rostl( iy this that 
where an a rthority is given hy Inw without the own- 
ors consent tho porsi cxorasn g§ that authority is 
protcoted from Lo ng dealt with as a trospassor #1 
lui g—but_ so lorg only—as tho authority 1 it 
abusod But ts distinction has beeomo of little 
importance su co tho passing of the J udivatuo Acts. 


LECTURE TX. 
Nvis anor, 


Dof —Nuisance is the wrong dono to a man by 
un awlully disturbrg him in 
Dot, the oi joymert of his property 


or in tho exerciso of is cummon ught, In may be 
public or private. 


Publicor common 1 usanees affect the Q 160o's 
s tb‘octs ab lutgo or somo considerab's poruon of thom 
such us tho imhabriants of «town, ond tho pors n 
so ofter ding 1s liable to armel prosecution A. 
quble 1uisance dovs no}, in all casca, givo rise to a 
civil causo of actior for a particular person but 16 
may do 80 under certain cireumstancas, 
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A private nuisance affects only one person ox & 
determinate number of persons, andis the ground of- 
civil proceeding only Generally, it affects the control, 
use or enjoyment of immovable property ; but this 
ig not necossarily,so always. 

Public nuisance may be dcfined as an unlawful 
act or omission to discharge a legal duty, which act 
or omission endangers the lives, safety, health, pro- 
perty, or comfort of the public, or by which the pub 
lic are obstructed in the exercise or onjoyment of 
any right common to all her majesty’s subjects. 

An indictment for 1 nisance will lie whenever the 
exercise of a common might of her Majesty's subjept 
has been intertered with, It is no answer to 
such an indictment that the state of things brought 
about by stitch interference 1s in some other way 
convenient to the public Thus it is an indictable 
mwusance to lay down a tramway in the public street 
to the obstruction of tho ordinary traffic although 
the tramway may bea great convenience to a large 
number of poople. , 

“A private action may be maintained in respect of 

a pubhe nwsance by a person 

Special damage must ] ffers thereb: 
To shown who su ereby some 
particular loss or damage be- 
yond what is suffored by him in common with all other 
porsons affected bythe nmsance Zaample—there is 
an old caso which is slated below and which isa 
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rood example of the distinctiun betwoon casos whore 
thore is not only an interferonce with a coommon right 
( which would be an indictable nwisanoo ) bub parti* 
cular damage consoquent on tho interfornce 

‘If one make a ditch across tha, high road, and T 
come riding along tha road at night, and IT and my 
harao are thrown into the ditch, so that I havo thereby 
great damage and annoyanee, I shall have my action 
against him who mado this diteh, bocause T am more 
damiged than any other man’ But simply bocause 
thore isa ditch across a high way which prevents 
me from using it as I am ontitloed to do, is not 
enough to sustain a suit by me for the mconvomence 
inasmuch as such incoi ventones is common to all 

seme acts aio nmisauce which invclve such 


Kinds of Nntannco aftest- direct inteforence with the 


eae right of a possossoy ag to bo 
(J) Owner ship. also iwospassos Txamplo j—Tt 


is a nuisance fora man t. builda house higher than his 

neighbour's, and so near that tho rain which falls upon 

that house also falls upon the neighbour's But 

although tho iterforence is in tho naiure of a 

continuing trospass, still tho gisb of the antion is 

tio inconvonionee sujered and not tha violation of the 
right of possession ‘ 

Anothor kind of nuisance consists in obstructions 

of mghts of way and othor 

(2) Junn'm ne abons — ights over the proporty of 
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others Most froquent and important examples of 
this class are cases of interferenco with mghts to 
hght. 

A third kind and that which is commonly known 
by the technizal name is the 
continuots doing of some 
thing which interferes with 

another's health or comfort in the cecupation of his 
woperty , such as, carrying on a noisy or offensive 
“Frade : 


& 
) Convenience and en- 
ment 





Té is very hard to define i: very preciso terms 
as to what amount of annoy- 
Monsure of nui.nuce ange or iv convenience will 
constitute a nuisaico in point of lav We notice 
below somo of the most important poi sts in connexion 
with the measure of nuisance 
(a) It is not necessary that the acts com 
plained of should be noxiousin the sanse of causing 
injury to hoalth It is enough that there is a material 
interforence with tho ordinary comfot and conve- 
nience of life 
( b) Tho plaintiff is not disontitled by having 
core +0 tha nuisanao (ie that the nuisance complaind 
of had gxistod before the plaintiff bscame ownor or 
octipigy) Bxample — 
et A has\s or many years carried on a noisy, business 


] 
20n AP awit lendjtand his'ndighbour B raises a new 
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b niding on his own adjoining Iand On the occupation 
thoreot he finds, the notso causod by A’s business 
annisance, A cannot justify continuing his opera- 
tion ag against B by showing that boforo B's building 
was occupied B or his predecossors in title made no 
complaints 

(c) Tt is no yustfention for aman to show thay, 
tho trade or occupation causing the annoyance is, 
Apart from that annoyance, an innocent or laudablo 
ono. 

(d) Tis no justification for a man that tho 
place is corvonient for the purposes of ihe trade or 
ocaupation causing the annoyance 

(¢) No particular combmation of sources af 
Annoyance Is necossary to conslitute a nuisance, 1 oF 
aro tho possiblo sources of annoyance oxhaustivoly 
tlefined by any rule of law It 1s enough to shew 
that there 13 annoyance. Tg 

(a) The persistent 1inging and tolling of largo 
bells 

(b) Tioud music, shouting, and other noises 
utonding the performances of a cneus. 

(c) The collection of va crow] of disorderly 
ronple by a noisy ontertannent of music and firo- 
vorks, 

Cf) Wore a dis'inrb provete right is infringed 
hongh it he a right enjoyed in common with othors, 
tis immvorial tliat plaintif suffored no sposific in- 
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jury beyond those other persons, o: no specific injury 
ab all, 
N. B. Where a public right is interfered with 
one must shew special damage 

A land ot nuisance Which has become prominent 
in modern law is the obstruction of light or as it is 
more often called“obstruction to hght and air” A spe- 
cific right to the access of air over a neighboun’s lond 
‘independent of, and not accessory to the right of 
receiving light”, 1s not known to the law Any sub 
stantial diminution of the quai tity of light 13 4 
wrong 

An existing right to light is not lost by enlarg 
ing, re building, or altering the windows for which 
access of light is claimed 

The remedies for nuisance are threefold — 

Abatement, Damages and In- 

Remedies for nuisance junction. 


LECTURE X 
Nueiicznon 


For mere omission a man 1s not, generally 
speaking, held liable; although such onnssion may be 
morally pernicious But unless he is under some 
specific duty of action his omission will not, in any 
case, be either an offence or a civil wrong 

The result of a discussion of the various cases 
in which aman is held liable for a mere omission 
is embéthed in the law of Negligence. . The gongral 

rule eds, t6 be that every one 1s kound to exofcise 
* de-Gaire ‘towards his feighbours m his acts and con: 
dict, onFaifher omits offfalls short of tat hia peril, the 
‘peril’ namie y of being. Hable to mals Bova. whatever, 
sfiatmh miay-be aproved conséqudnée of default 
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'Nogligence is the omission, to do paral lan 
which a yoasonablo man, guid. 


Voflmu mn of ed upon those considoratin s 


Negligence. 
which ordinavily regulate tho 
om duct of human affairs, would do, or domg somo- 
thing which a prudent a d ieasonable man would 
not do” provided, of cruise, that the party whiso 
oondnot is in question is already in a situation that 
brings him under the d ity of taking caro 
Where there 1g no contract betweon tho partioa, 
tha burden of proof is on him 


Burdon of proof. who complains of noghgenco 
Nogligonce is a question of mixed fact aid Inw 
Whoro thore is neghgonce establisoed, the caso may 
be futher complicated with issuos of what may bo 

called contributory negligence 

The rulo with regird to tho contributory noeli- 
: gouce may be shortly des- 
Uontaibutory negh- —— rubed thus —-———aetionablo 


ence. 
negligence must be Peto 
rougo of harm Iftho plaintifts own negligence 18 
tho proximate cause, thore is no remedy for tho da- 
mage sustained and he is suppesed to be guilty of 
contributory meslisents ae by his act has contributed 
an clemont which is tho proximate cause of the 
loss suffered, 

Bosidos quostions of nogl’gence, tho law takes 
notice that cortain things aro a source of oxtraordi~ 
nary risk, wud winan who oxpesos his neighbour te 
such risk 1s held, althongh Ins aot is not of yself 
wrongful, 10 insure his neighbour against sny conse- 
quont harm not due to somo cause boyond hu- 
man forasight and contsol 1 , 

Tho loading caso on this lator point is Rylandd w’ 
Pletcher (lu BR 8, 1, L; 380) 








QUESTIONS. 





1 A lunatic strikes at, but misses a by-stander 
Willan action of tot ho against tho former? Give 
your reasons . 

2 <A offers to buy a horse for B, and to chargo 
nothing for domg so What rights, if any, has B 
against A (1) when A refuses to buy the horse ; (2) 
when A, throvgh nogligonce, buys a1 vnsound horse ? 
Give your reas: ns. 

3. A send, B and C iwo of his servants to 
drivo his cattle to wnarkot. Owing to B’s unski fulness 
one of the cattle myures C. Iw O any romedy 
against A? 

4 When isa principal liablo for the tortious 
act of his agent ina matlor boyond tho scope of tho 
agency ? 

6. What are the general rules of law for 
regulating the measure of damages, recovorable on a 
breach of contract whero the parties have not agrecd 
upon any amount by way of hquidatod damages ¢ 

6. Under wat circ mstances aro damagos 
actually sustaincd by tho pleintiff too remote to be 
rocovered in an action al law ? 

7 What isthe meaning of “malico” in law ? 

8 What (itany) is tho diftorence botween 4 
tort and a oxime ? ‘. 

4 
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9. A,o carrier, contracts with B to carry his 
sorvant O,and in so doing is guilty of nogligonce 
which causes bodily hurt to O, and consequont da- 
mago by loss of servico to B his mastor ‘Lo whom 
aud how 13 a A liablo ? : 


10 Band are sorvanis of A, sclootod with 
care and compotonco While engaged iu the common 
and ordinary work, B nogligently causes injury to 
Oand toa passor-by D, Is A linblo? To whom, 
and how ? 


11. Under what cirzumstances does an action 
for malicious prosecution he ? 


12, Undor what circumstances, if al all, will 
an action lic antrus ‘words, which the speaker be- 
heved to be irue, spoken on a privileged occasion ? 


18 ‘To an action for hbol against a nowspapor- 
propriotor is ita good dcfeneo that the defamatory 
matter complained of is contained in a correat roport 
of the Proce di gs at 

(@) 2d idheial investigation ? 

(b) Public meeting 7 


14 Explain fally wiat is meant by a defama- 
tory statoment Loing mado undor circumstancos which 
repol the presumption of malice. 

15, A malicionsly proscoutes B for criminal 
breach of trust. Mas A commiled any, and if any, 
what oflenco ? 

16 A plodgos a diamond ring with B aso 
soourity for the advanco to him upon loan of 100 
Rupoes B loses the mg What aro tho rights of A 
aod B against each other ? 

17.+ In an action of tort, is the motive or in- 
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tent’an of tha defendant of importance for any 
plurposos 

18 <A a Govornmont official, writes a letter to 
the Governmont making certain charges agan at B, 
his suboidinate, aud reprosm ting him to be a dis 
honest man, and unfil for his office A does goin 
good firth and beheving iho charges to bo woll foun- 
ded. B brings action of libel aganst A It is slthey by 
the ovidonce that tho charges aro not woll founded ; 
and it is also shewn that 1f a full, proper, and careful 
inqniry had been made by Ain tho fist mstanco, it 
would have become apparent that the chargos wore 
not woll-founded 

1s B entitled to succoed in his action 2 

If so, why? If 3 of, why not ? 

19 Upon what considerations should an award 
of damages be basod in a stit for damages v1 account 
of adultery ? 

20 Whatis meant by “an casoment acquired 
by prescription’? Txpleim iully 

21 A, acariici, contracts 4» delivor certain 
goods in tame for seo i a pmtionlar market, held at 
a particular time ITo fails What will be the men 
sure of damages ? 

22. What right doesa land ownor ordinarilly o - 
Joy in vospoct of water below tic surlaca of his soil ¢ 

23° What isa bailmont/ Arswor with amo 
fulness, 

24, What fact must bo proved in order bo mai i 
tain an action for a malicivus ariesh ? 

25 ‘What is the doctrine of Cui tarbutory Negli- 
gence? * 
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26. Define ‘Conoral damages’ “Special damw 
gw’ A wrimgtilly tvkos goods from B tho ownor, 
A wrongfully takes those goods from A Oonkd Bin- 
cover as dumagos from Aa sum of money which he 
was obligal t> pay t»C,in ordor to gob back his 
goods? Explam your answor 

~. (27 Defire the word ‘Tasement” and draw tho 
—~distinclion between ' Euseme it a d Lacouse ” 
28 State tho foundation of every action on 
Tort. Is ma ico a nesossary ingredient to its mamte 
vance ? Txplain y ur answer 
29 Dofi o Libel and Slander What constit1- 
tos publication ? 
s 80. What is necessary t> constatnte a Public 
nuisances ? Cana nnisarce be at the samo timo P ib 
Ky and patvatu? Ifss, gave wianstince What In 
tho remedy (or, Isha Pabhe ; 2nd,a Private nui- 
svnco ? 

. 31 To what exter t may damages bo gvon [ r 
Liss or profs by ivason of unde delay m tho deli 
vory of go ods ? 

32 What is nocossary §)> constiluie a Tort ¢ 
Distinguish between ‘Damage’ ad I ynry ” 
- 33) Tixphin ‘Mahee, Cortmbutory neghgenso 
and Actionable msrapresontation 
34 Distit gush between (1) v Tort ada Crime 
(2) a Tort aud a moro Breach of C nivne 
85) Taw mov T rte ho alas fad ? 
+86 Dofino Trespass Miscme t Co averst nv 
Taen, Pawn Deposit ard Bulmont 
. 3B She existerco of an evil di tention in the 
mind of fhe wi gdoor 1s nob essentia ” Low 
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this? Under what ciret mstancos would an ovil in 
tontion bo important 7 

t 88 Distinguish botwoen a tort bo porsonal pro- 
perty anda tort to porsonal rights Tllustrato yout 
answer by refore: co 42 tho law of trade-marks. 


89 What is meant by measre of damages? 
Dow many kinds of damages are thore ? Distinguish 
betweon them 

- 49 Dastimgnish gonorally boiwoon Tort and 
Breach of contract, and mei i1on two or throo causes 
whieh would soom to fall undor cithur hoad 

41 D'stinguish between public and private 1 1- 
4urce Whotis tho appropriate remedy of cach ¢ 
Tn what caso is the propor ramody for ono available 
also Fn the other ? 

42. Waat is meant oy the farm vor dtibuiny 
negligence ? Illustrate your answer 


43 What is tho moasuro of damages in the 
following cases .—~ 
(a) Whore, on artost aftor decroo, a bailiff 
allows a debin to ascapo front custody 
(bs Where an action is bicught against the 
representatives of a deconsou tort-forsur fur malicious 
injury bo property 
(oe) Whore an action is bronght by the rola 
tives of a deconsed pers m whuso dont has been owu- 
sod by the negligenco of the defen Int 
> 44 Does “ Port’? ever flow ficm a “ Broach of 
ewtract’! Stato your rousers, ad iinstrala you 
anawor, 
45 a) Tea mister liable fr tho tortiow act 
of Ins sorvant? Lf he 1s, to what extont? Ifnnt, 
why not ? 


(b. A hired of B 9 horse for his carriage 
for the day , B provided A with tho diivor C Now, 
drives the carnage with D in it and eanaes injury b> 
him (D) by his neghgence Is A hablo for tho injury ? 
Why ? Is C liab e in any way ? 

48 Give an instance of (@) a tort in whieh 
there 13 no wrongful intent (b) a tort which is not a 
torl withont the existence of a wrongful intent , (c) & 
tort in which there is no actu damage 


47° “Damearo withont im ury is actionable” 
Tllustrate the priiciple of tts by an example 


(a) When will the law persumo damage ? 


ve 48 Tixplain and illustrate tho rulo that dam- 
ages, to be recoverable, must oe the logal conseqnen- 
ces of the defandant’s act What is meant by thu x- 
pression, that dvmages must 1 ut be too remote ? 

L 49 State tho object of Lord Onntbell’s Act (0 
and 10 Vie Cap 98) Who are the porsons entitlod 
tr suo under that Act and what js the pnerple on 
which damagos aro assessed in action founded upon 
ats provisions ? 

4 59 What is the extent of the privilege ofp 
master who gtves the chaiacter of a discharged ser 
vavit ? 

(a) willit mvke ary differor ce if the mas- 
ter volunteers to mve the character , and 

(6) willtho truth of the allogation be al- 
WIS &1 guswer ty wa action for dumugos , 
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I—(@) On what conditions does the Maratha 
School of Hindu Low pormit a wid w bo adopt a sou 
for her husband without any expres aithouty fon 
him to that offuct ? Cana widow authorize any of 
her husband s relations to adopt to her hnabatid after 
his decease 2 Is thoaloption by a lather, who hos 
# natural son hving, 1m any cage, valid ¢ 


200 


(6) Agavehs wih Co pormi wn im wiiting to 
rlophisavent of Tie yp ined gun's Jocose Pho 
natiril gon HB snivived bis ft her A, to k possession 
of lug ontno estate, naniod, and diol childless 
lew! yDhs widow ml Ohis riothor, Thoamp n 
‘no prrsuancd of Ler hushinds pormigsion, G a lopt- 
el L, TD dispnt.s the valulily of bs adopt man] 
claims tle entiro propmty How would you deter~ 
ning the dispute 2, 


a 


(e.) A wives lat son Bom adoption toa Thin la 
widow @ A at tho tie of the adyptiot® enters 
into an ameement with tho atyptive mother YU, on 
hel alf of hay mor aon B, not to aim or tale pss 
sossion of hot hnabands property ull her death 
In asuit brought by 3, on attamimg Ins majority, 
for possession of the sad property, ( rosists tho 
clam on the strength of the aforesaid agreement 
Ifow would you detonmme the dispute ? 


(2) A dies leaving twe widows Band Tho 
junior wulow ( adc pls the hoy D, named by A, with 
tho consent of Bo Afturwards 23, owing, Lo disagroc- 
mont with CG, adopts HB What aro the relative 
rglits of D and 11? 7 vee see LG 


Th—(@) A, 0 Tidy, dios leaving his danghter s 
adoptod son B, and his brother's gon GO Who will 
succoed to A’s catato 7 

(2) « A, asopaated Shudia, dios loaving a brothet’s 
illegitimate son B, and a sito. Who will suc 
tead tn A? 
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(e.) On the death of a sepmated Hindu Ins pro- 
perty is clamel oy hs motier’s Caigite , amt hy 
his material uncle = Wich of thera has th» better 
title, and why ? 

(2) A Hindu wi low dics possesso — of immove- 
able property, (1) mle itel from ocr hush und, (2) 
obtaine | by g ft from astiarge ,() giver to her 
diuimg her coverture by hor matenal uncly ‘The 
clagmants are her daughtor-in law, and her husband's 
sister What are thei: relative rights ? w 


IIL-(@) When v Thndu daughter takes he 
fathor’s ploporty as Ins ici, whit estate does she 
take therein vecording to the law of the Bouaros 
and Maatha Schools ? 

(b) On what two principles does the rule of 
sticcession, according to Tlindu liw appear to de 
pend ¢ 4. ave i ve we 6 


IV—(a) Stato tho conditions casential to the 
validity of agifl accor hing to Hudu law Wlat 
persons mo meapacitated fom mak ng gilts? Tx~ 
plain the doctrine of subtraction of gifts im Jim lu 
law. 


(6) A,asopmated [Tiadu, makes aif of Ins 
hongo to B, but owing to ils occupation by his mater. 
in-law, he is unable to give him his possession bex 
fore his death. On tho s sler in-law’s deecase, A’s 
widow, atte: giving B posscysion of tlo héuse g cs 
to Bonmes and lee? Tn a suit bncught by D, whe 
is tho ouly 1oveisionary hei, B relivs on Ins deed 
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of alua p Ssessiol Hew wodd you deter ie 
the depute ? 


(>) A alfinta on dis death 1.1, delivered to 
lustig bar P, Goveumment Premesory Notes un 
eudorscd V6 this gatt without a aii fer by deed 
yahid, wil docs it constitute vvul tgif ot t) o money 
semicl by the Note? Viseuss the question 
fully oo... i an és ow W 


Vo (a) Can a Tindu mako a Nuneupative 
Will? ILw ‘the Hindu Walls’ Act, 1870,” attected 
his power to make such a will? If 80, how ? 


(Db) Gina Finli who as not divided fiom lis 
to sons, bequeath the whole of ancaitral move i 
bles to cno of thom, to the exelagion of the othe ? 
Cana Hindu will away the whole of jis property, 
without makmg any provision in the will for the 
manuiter ance of lis widows ¢ 


(¢) Aand Bae undividel brothors A. dios 
leaving a dauhter GU, to whom ho gives by will his 
entire property, jout as woll as that inhoute 1 hy 
him fiom a collateral Knsman DB claims it by 
npht of suviveiship What are tho respective 
nights of Band U ? na at vee LO 


VI—(a) Willa suit ho for frech pritition after 
the property has aheady been divided { Lf so, when ? 
Cana Hindu in this Picsidency compel Ins Lather 

~a,ainet lis will to make a ilivigon of sucostral pro- 
portly ? 
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(b) Wierallinl. des leaves tva or more 
widows, what are then rshts in ther husband's 
property, acemding to the Beuaros and Muatha 
Schools 2 Cin any one of thom demand ity vheo- 
lute partition, grving to each a shaa m soveralty 4 


7m 
Can any one of thon ahenate the whole or portion 
of such property by giflo will? =... we 8 


VIL—(a.) A, B, C, upon a division of tho family 
praperty, ontered into an agreemont tat the pro- 
perty of any one of them or ther hens dymg cluid- 
loss should not bo disposed of by sale or gift, but 
should, on his death, be divided by the other share- 
holders B= subsequently sold tho share allotted 
to him on partition to D. A and C bimg a suit 
against D to iccover then shaos under the sad 
agreement [low would you determine the dispute 2 


(6) Aand Baro undivided bothers A dios 
leaving a wulow C, and a daughter TD hy a pre- 
deceased wife. Afterwards B dios leaving two 
widows E and F. What aro tho 2elativo lights of 
C, D, E, and T, in the joint and self-acquized propor- 
ty left by Aand B? weak ae ow 5 


VIIT (a) A,a Tindu, adopts B After the 
adoption, A’s wife gives birth to a son C, ‘Theicupon 
A makes a division of the propeity wilh tho adopt- 
ed son B, and gives lim a lmger share than he is 
entitled to receive by lav Some ume after this 
division A marries,a second wife, who gives‘ bith to- 
acon D, Inasmt bought by D agamst A, B, and 
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Uf» pattition of tho anenstral property and for 
peeves, kesh eas he enatlod oa putitton 
ofany p rfioy of Uns property, which fell to the share 
of fic adoplad son BP Ltso, why? Lfnot, why 
not ? 


(b) A, LB, 0 melnothas, A and B divido from 
4, and keop ono Inun village yout A dics giving 
hy will all Ins property to G  Aftorwaids ( dies 
lerving « widow D, who clabns tho entire property 
left by A and C, What ato tho yelalive 1 ghts ‘of 





Band D? ws ei see ae 6 
MATLOMEDAN LAW AND STID INDIAN 
SUCOLSSION ACT 


Monday, bth March, 1877. 
2-80 v M, to 6-80 PM] 


ee 


I~ (a) Tfa person oceupies 11 any way a house 
given by himself to anothe porson, 18 such a gift 
valid according to Mahomedan Law ¢ What aro tho 
exceptions to the 1ulo which govors such a ango ? 


Under what circunstances 13 svizm by astrangor on 
behalf of amino: donce sullicient ? Why is o gut of 


a house hy two poisons to one invalid ¢ 


(6) A, Mahomod an, dios loaving one widow B, 
aud thice daughters C) D and Lby a predeceased 
wifo During Ins life, A made a gilt: to B ot ha 
fyeuituro, money and jowals, 11 lion of the dowor 
aupulated for her al tho nuptials B,C, D, and B 
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alaim the propaty. Is the gift by 4 valid @ Ifnot 
in what propor vons should tno estate be distiwuted } 


(c) A, « Mahomcdan, having a son B and a 
daughter C by his first wife D, marries a Cuopean 
woman E, without converting her to lis faith A, 
afterwards, with the consent of D, disso ves the mar~ 
nage without satisfyang her claim on account of hor 
dower, A then disposes of all hs property Ly 
git, im lieu of dower, to his second wife Bi, without 
thé congent of his son B and daughter U. Is the 
second eee with E yalid, and is the gift to | or 
yal ? te tee on ee LO 


If 5 Ta what cases does the mother take one- 
third of the wholo ostate left by a docoased Maha 
medan? Has a step-mothor » night for mamte- 
nance against hor step son ? 


(6) Tho heirs ofa deceased Mahomedan aro his 
mother, brothor, three sisters, and his widow. Tow 
will you diahibute his proporty ? 


(¢) The heirs of a Mahomodan woman aro her 
mother and her husband. Tow will you dishibute 
the dower of the deceased ?.. toe ve 


TI—~(a) What contracts ontered iito by a guadi- 
an, or by ward during his minonty, arco valid by 
Mahomedan Law ? Can a guadian make o douation, 
or grant a loan, or accept a gift on bohalf of a minor ¢ 

(6.) What lien has wife on the cstate of hor, 
husband for her dower 7 Is seisin nocessary when a 


206 


hhusbant gives to her all bis proper y moveable and 
mumovat lo im gatistaction of her dawer ? Aftor the 
death of a wito what hecomes of dower not rucovered 
during, hor life-time 2 ins “es ve 8 


IV—(@) Who aethe fist class of distant 
kindred,’ and im what eve do they succeed ? Who as 
an acknowlodyed kmamm , and wader what encum- 
stances may he succead? When does property 
escheat by Mahomedan Law ? 


(6) A, a Mohomedan, dios loaving two daughters 
Band C, 0 missing son 1, and a daughter 1 of the 
missing son D. Tow will you divide A’s estate ? 10 


V.—(a) What is tho testamentary power of 
Mahomedan? Can ho bequeath the whole of his pro- 
perty? Ifso, whon 2? Can a boquest be annulled ? If 
80, 1n what manner ? 


(6) A, a Mahomedar, makes a will and leaves 
lus wholo property to ats fathar b&b ths wife © 
attests dhe will, Afterwards A and hits widow CO dia 
oluidiess On C’s death, her bothor D claima her 
share of the property. UWow will you decile the 
chapute ? 


fo) A makes o will un favour of his son’s gon CO. 
A’s son 3 (father of C) dics bolore A Afterwards 
A dies Con CG claim his giauntd-tathot’s propurly 
under the wilt .. . ee ve AO 


VI—(a) What ao the conditions essential to 
the eontract of mmuage? Who me invapacitated 
from entermg mite auch contract? 
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(8) Can a Mohomedan marry lus wife's sistor 
during his wife's life-time ? If so, when ? we 


VII (a) Whan does a legatee’s title become 
complete, and when may he be called upon to refund 
a legacy ? 

(4.) What rights and liabilities of a person de- 
cease] survive to his executors and administrators 
under Act X of 1865 ? ase vos we 


VIII.—(a) What is the rule for distribution of 
an intestate’s property, where he leaves neither 
lineal descendants, nor father, nor mother ? 


(b.) In what case does the proporty of an miea- 
tate devolve upon his children alone under Act X of 


1865? 


(o.) A leaves behind him an uncle B, o nephow 
C, and a grand mother D. How will you divide A’s 
property ? ae on on vw 10 


TX.—(¢) A bequeaths Re, 10,090 to B his son, 
C his brother, and D his nophew, jomtly. During 
A’s hfe, B dies childless and O dios leaving a son TE, 
What are the rights of D and E on A's estate? 


(6) A bequeaths Re. 10,000 toB and O jointly, 
with interest from his death, Tho ecxeoutor doug 
not assent to this legacy until one yoar's oxpiration 
from A’s death, From what date are B pnd C 
entitled to imterest ? > 
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a man has a son, and the son of an elder son 
deceased, he may give the foimer away in adoption, 
Pwo persons cannos join in the adoption of one son. A 
notion seems to have psovailed, that two biothos 
might adopt the same individual ; but this is entiwaly 
erroneous, It 1s clear, that a man having adopted 
a boy, and that boy being alive, he cannot adopt 

‘xother, I6 seems to be admitted, that a man having 

legitimate son may nob only anthouze his wife to 

adopt a son after his death, failing such legitimate son, 
but also, faihng the son so adopted, to adopt another 
jn his stead, and it has also been ruled, that anthosi. 
ty to a wife to adopt, in the event of a cing amen 
between her and a son of tho busband, then hyy 
will not aval ; though authority to adopt, 1a 0 a Bal 
of that son’s death, would be valid,?® ian 

The question as, to the proper age for ¢ 
been much diseussed; aud the most oft 
seems to be, that there is no defined a ™@Y nghb but 
appheable .ule as to the. age boyond;“80s and should 
cannot take place, so long as the inp’ tStonary intel 
of tonsure, aceoidmg to ono opimon gp" from doing 0, 
according to another, has not b le any part or the 
family of \ho nabnralyoy en = pane sisted 
yale the Daviaka f ieo0 “the , 


tion is oxtended, } ; neatf® family, for the per 
tribes, to thar With he benofit of his soul, 


obords, whith cane Bat toment Revenue, with 


sequent to tha : nor next hens, In 
respect to Sudraa, € % Ze. her husband’s next 
P : 2 Those of the nearest 
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» 
investitme in the one case, and mauijage in the of, 
must be performed in the family of the adopting father, 
It sttould be obse ved, however, that wheva thé cere. 
mony of Upanyan has onee been performed, an insure 
mountable bar to adoption 1s thereby immediately 
ceated, 

Although, it may he asserted, that generally speak. 
ing, there aie only three forms of adoption allowab: 
in the present age, yet the sule should he qualified, b' 
admitting an exception in favor ofany particular usage 
which way be proved to have had immemorial exis 
tence. Thus it appems that the Goswamis, and other 

~“evotees who lead a hfe of colebacy, buy ohildsen to 
ye “w in the form termed Kaede or son bought ; 
S ¥ -a, inctice af appointing bothers to 1aise up 
es “sto deceased, impotent or even absent hus- 
movals mw! . The son so produced 

hetioye on son of the wife, und duubtless 

sorts of subsidiary sous should be beld 

~ patumony of thew adopting fathers, 

*the Jee foc would justify the affiha- 






WM inorty 
retin” of Bengal the chd of fi@eang 
mil ty 5 lat according tosthe 
me md afull bench decision 
alc g, theptate of minority is 
‘ 6 cigiteenth year, in all 
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- Minors are under the protection of the law, favowed 
in all things which aie fo. thew benefit , and not pie- 
judice& by anything to thei: disadvantage, 

A question aose whether the debts of a father be- 
come payable out of bis assets, even in the hands of 
his heir (who is a minot) on demand from the gaar~ 
Qian ; and it was detexmined that according to the in- 
vatinble practice of the Cots, no plea of minority 
could be listened to, o1 any other doctiine recognized 
than that tho estate of a Tlindu of Bengal becomes 
liable at his death for his just debts, especially where 
he has pledged Ins land as security for those debts, and 
that Ung power of sclling outright 01 conditionally any | 
part of o1 all his landed yropeity, could nob he ques-/ 
tioned,?¢ 

FUL—IVulow’s Rights and Powers, 

A widow has not an Absolute popiictmy right but 
she is only a holder in trust for certain uses aud shonkd 
s" ake waste, they who have the revorsionmy anter- 
‘est have clealy a right to restinin her fiom doing’ so, 
But she is allowed to alicnate by sale any pait or tho 
whole of he: husband’s property as may be nocassary 
for the pityment of his debts, for ho: own subsistence, 
to the support of her husband’s family, for the pers 
formance of oxequial ites, for the bonelit of his soul, 
wud for the payment of the Government Revenue, with 
or without donsent of her kkinsmen o: next heiis. In 
all other instances, the consent of her husband’s noxt 
male heir is absolutely necessary. Those of the nearest 

a 
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ielations of the husband aie alone entitled to nMmit 
who survive the widow, and not the heirs of those who 
lived at the time of her husband’s death but diéd dure 
ing the widow’s life-time. Ifa widow haying succeed~ 
ed her husband, should dispose of ns property by gift 
o. other ahenation, with the sanction of her hushand’s 
next male hen ; and the heir consenting die before the 
widow, then the heir who succeeds 1n default of the- 
consenting paity, on the widow’s death, cannot ques- 
tion the validity of such an alienation ; for the rule is, 
if any alienation of a widows inheuited property take 
place with the consent of the then living heir, 1ts vali- 
dity cannot be questioned hereafter even by tha contin. 
gent next heir, 
IX,—~Mamlenance. 

A widow, upon making out a sufficient case, may 
eompel the son of her husland to make an adequate 
allowance for her maintenance, Lands assigned by a 
Zeminiar to ins step-mother, as personal maintenance, 
cannot be alienated by her, but on her death will1e- 
vet to the Zemenda. A Ti ndu widow may only sell 
fo. her maintenance when the property is of such a 
naliue that, without a sale, she cannot majntain herself 
ab initio ; and a party purchasing is bound to seéwa% 
she exercises her powet of sale strictly, On partition 
of the property of deceased Hindu amongst his sons, 
it was held that, after the partition, they were each 
lable for a share of the mamtenance of then father’s 
widow. In the construction of a Hindn’s will, his 
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Widow's right to mamtenance will never be baued by 
impheation If an estate is sold upon which a widow 
has a®elaim to maintenance, she can sue Lo make her 
claim a chage upon the property sold. A widaw’s 
right 40 maintenance does not cease on her Jeaving ha 
husband’s house. A Ilndu widow 18 entitled to 
maintenance out of her husband’s estate in proportion 
“to the value and magnitude of the property, and may 
even. file a bill against he. own son (when there has 
been exclusion) to have that maintenance ascertained and 
seemed for her. The amount of maintenance can be 1- 
eveased and decreased on sufficient cause being shown, 
X-—-Brelusion fiom Inheritance. 

The disquahfied pasons enumerated by Menu ae, 
viz, impoteHt persons, {outcasts}, persons born blind 
and deaf, mad-ifien, idiots, dutab, and those who have 
lost, a sense or a limb, to which may be added po~ 
sons affected with grievons and incurable malady sneh 
as leprosy (not in a mild and simple form but when 
it assumes a virulent and aggiavated type.) As rogaids 
loss of caste 1t may be observed, that any forfeiture of 
rights on any person on account of his 1enonneing his 
religion or being deprived of caste, have ceased to.be 

““anfoaced ad law 

Food and raiment should be given to the disqualified 
persons, except to the outcast and his son begotten 
after lns deguadation ; but the sons of the disqualified 
persons being fice {rom similar defects shall obtain 
their father’s shme of the inheritance, 

* 32 


a 


{ 16 J 


XT.—Missing Persons. 

The fact of the ancestor bemg missing for a period 
exceeding twelve years, constitutes a legal title ra suc- 
cession on the part of the hews, It was determined, 
in a case, that twelve years should be allowed for the 
yerappeaiance of the missing person, after which hig 
death will be presumed, but some authorities maintain 
that the period varies with reference to the age of the 
missing person, According to Griyhakartka the ohsex 
quies of a missing person under 50 years of age, should 
be performed after the lapse of 2) years , of a person 
under 75 yeais but above 50, after 15 years, and of a 
person above 75 yeais of age, after 12 years , 1ackoned 
fioin the day of lis or her disappearance. 





NOTES. 


1 Where a legit mate sons born subsequently to the adoption, he 
and theson adopted imhent together, but the adopted sou takes one« 
third, according to the law of Bengal, and o 1¢ fourth, according to tha 
doctrine of othe: schools If two leg timate sous are subsequently 
born, then according to the Benares school, the property should ba 
made into seven paits, of which the legitimate sons would take six ; 
and according to tho law as cutent elsewhere, into five shares, of 
which the legitimate sons would tace four, ond so on in the agama 
yroportion, whiatever number of legitimate sons may be bora subs 
sequently 

'Thore 18 & case m which there we e sons by different wives, mud 
one pmty claimed that the estate shou'd ve d suibuted according tu 
the number of wives, without refa ence to the number of sons borne 
by each, (a distribution techuically termed Painebhdga) averring that 
such had been the Kulachar, o immemorial ysage of the family but 
the cows determimed that the distribution among them should be 
made, not with reference to the mothers, but with reference to the 
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Smumbor of sons} being of opinion, that although, in ogses of inherit 
tance, Kulachar, o1 family usage, has the pescriptive foras of Inw 5 
yet to catablish Kulackar, 1b is necessmy that tho usnge have been 
ancient\and invauable In the succession to princ’paltties and Imge 
Tqndea possessions, long establehed Kulacka: wilt have wo offecs of 
law, and convey the property t> one son to tho exclusion of the reat. 
Tt has beon asserted that the gicat possessions called Zomundarces mn 
official language, are considered by modern Hida lawyata as tributary 
prinoipahtios 

2 [ho right of representation is admitted as far ns the gionigrands 
son* and the giandson and gieat giandson, the father of the one, and 
the father and giandfather of the other bemg dead, will take equal 
shores with thet uncle and giand uncle respectively, Indeed the 
term putz a or son, has been held to s gnify, m its strict acceptation, a 
grandson and great grandson An adopted son ia 2 subatitute for a 
son of the body, where none such exists, and 1g eutitled to the same 

—~_,lits ang p ivileges 

3 According to tho Jaw of Bengal, tho widow inherits whother'] or 
date huebond was ge arated, or vas living as member of a1 undivided 
fomily, but according to other ashools, the widow succeeds to tho im- 
heutance in the former case only, an undivided brothot being held to 
be the next hel, If there be more than one widow, then a ghty ae 
equal. Tf a min die leaving more than one widow (three widows for 
inatance) the property is considered 2s vesting in only one individual s 
thus, on the death of one ar two of the w ows the survivot or 8 tx 
yivors take the property, and no part vests in the othei hows of the 
husband until after the death of all the widows, 

4 According to the Bengal schoo, the unmarried daughter 1s fiat 
entitled to the succession: if thors be no maiden dai ghter, thou tho 
daughter who has, and the daughter who is likely to have, malo teano 
ate togethor entitled to tho succession , and on failure of either of 
them,,the other takes the hoitago, 

According to the Benaies aco], in default of the widow, the mai- 
den daughter inherits In hor default tha marted wealthy daugttar 

According to the law of Mithila an unmariod daughter iv prefers 
red to one who is married failing her, mnariied daughtors are entitled 
té mherit, without any distinction for ind gence or barennesa, 

According to the law of Bongal, on the death of a widow who ind 

Bd 
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ela ned her husbands property, her dehghter w'll inheiit, to the exc 
clusion of her husbands brother, 1f the daughte: has or 18 likely to 
have male rame and on her death without issue, her fathers brother 
will mhenit, to the exclusion of he: husban1 oe 

Of two widows ons had two sons, and t1¢ other a daughter, On tha 
death of the latter widow 16 became a questio: who was to suc. 
ceed to her property, whether her daughter or the rival widow's sons. 
Té was determmed that the daughter wns not entitled to succeed ag_~ 
he r, inasmuch as property which had devolved on a widow, reverts at 
her death to he: husband’s heirs, among whom the daughter would 
have 1anked, in default only of her owa brothas 

5 The right of daughters sons 18 not recogmised by the Mithila 
schoo} 

If there be sons of more than one daughter, they take per caprta, 
and nof as the sons sons do pe) sterpes If ono of several daughters, 
who had, as maidens, succeeded to then fathers property, die leaving 
sons anda sters, or sistera’ song, then, accordiig to the law of Bengal, 
the gous alone take the share to which the mother was entitled, to the 
exelus on of the asters and the sisters sons, and if one of several 
daughters, who had as mained women, succeeded their father, die 
Tgaving sons, sisters or matera’ sons acocrding to the eame law, the 
asters exclude the sons and if there be no sister, the property will be 
equally shared by her sons and he: sisters sons ‘Thus distinction does 
nob seem to preyail anywhere but in Bengal. 

ae sive mstances, can a daughters son’s son or other dea 

laughter or husband, inherit immediately from her 
devolved on he at her father s death : such pro- 
ets of all the schools, will devolve on her 

ot go as her Stzidhun, to her own heir, 
a schools, the mother succeeds to the ex« 


ated hrathren sacondly, the unassoc’ated 
d; thudly, the associated hethien of the 
 unassociated bretluen of the half blood, 
hat the deceased had only uterine o1 only 
were all umted or all separated. Butifn 
brother separated and a half-brother asso. 
> will inkemt the property in equalshares, 
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Sisters sie nob enumerated in the order of hei 8. 

‘A cage occurred m which the decensad left two brothers and # widow, 
and the widow succeeding, ono of tie bothers died durmg the time 
ane led possession Tad sun uf the wotue: whe so died caimed, om 
the death of the widow, to mherit together wit hs uncle, and the 
fallacy of the opmon which maintained the justice of Ins ¢ aim cons 
sisted in supposing, that on the denth of the firab bother the right of 
inheritance of his other two survivmg b others 1m nedlately accrued, 
and that the doimant right of the biothe: who died secondly way 
transmitted to his son. But, in pont o” fact, while the widow survived, 
neither brother had even an inchoate ight to inheit the p operty, 
and consequently the brother who died dung hor lifetime could 
not Inve transmitted to his son a right which never appertained to 
lumse f, 

® But in regard to thoi: successicn, thero is this pecul'arity, thav 
if a brothers gons, whose father died previously to the devolution of 
the property, cmm by t’ght of representation, thoy tace per séu pes 
with their unole, beng in that case grandsons inheriting with & son ; 
but when the succession devolves on the brothers sons alone ag 
nephews, they take per camta, as daughter's sons do 

° But the law of Bonares, Mith a, and othor provinces, does not 
enumerate the brother’s grandson in the cider of heirs, and assigns to 
the paternal grandmother the place next to the brotha s son 

10 Butaccording to other schools, tt e paternal grandmother as above 
stated, is ranked next to the brothers son, and the sletera son ale ig 
excluded from the enumerated hei s This point of Inw was establish« 
ed m a oage decided by the Sudder Adawlut, in whioh tho swt being 
for the Innded estate of a deceased Hindu, situated in Bonga), by the 
non of hia sister against tho son of his paternal unole, it was ruled, 
that accoiding to the law of Bengal, tho plant Mf would be har, but 
acdording to the Jaw of Mithila, the defendant 

Thae 18 a difference of opinion among difforent writers of the 
Bougal school as to the whole and helf blood ; some rantntamning that, 
an uterine sister son excludes the sgn ofa sister of the half-blood ; 
but according to the most approved authorities, thore should be no 
dhstmmotion =A sisters daughter 1s nowhere enumerated in the order 
of he'rg 

*1 To euch property left by on gnmatried woman, the heirs arc 
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het brother, her father, and her mother sflccesaively, and failing these, . 
hor paternal kinamen in due oder 

To such property left by a mai ied woman given to her at the time 
of her nuptials, the heirs are Ler daughters , the maiden, as@a the 
ordinary Jaw of inhermtanoa, rauking fist and then the manied 
daughter likely 6o have male isgue (It may he here observed, that at 
the death of a maiden or betiothet daughter on whom the inheritance 
had devolved, and who proved barren, © on the death of a widow who 
had not given buth to a son, the suecessio1 of the property which they 
had go inherited, will devolve next on the alsters having and Jikely tu 
have male isgue; and in thelr default, on the barren widowod 
daughters ) The barien and widowed daughtors, failing the two first, 
puccecd as cohehs In default of daughters, the son succeeds , then 
the daughter's con, the son 8 son, the great grandson in the male] ney 
the son of 4contemporary wile, ha grandson and her great grandson 
in the male line Ju default of all these descendants, supposing the 
marriage to have been celebrate! according to ary of the Arat five 
formes the husband succeeds, and the othe, the mother, the fathat, 
(See the chapter on maiiuage) Bus if celebrated according toany of 
the threo Ies§ forms, the brother is preferred to the husband, and 
hoth are postponed to the mothe: and father, In default of these the 
heirs aig successively as follows ,—Husbunds yonnge: brother, lus 
younger brother’s sou, hus elder biathet « sou, the sister a yon, husband a 
sister's on, the brothei 8xon, the son m-layy, the father in Jaw, the elder 
brother in-law, the Sapmndas, the Sabulyas, the Samanodakas 

To sugh propaty left by « mained woman given to her by her 
father bus not at the time of her nuptials, the heirs are succassively, 
@ maiden daughter, o son, a daaghte: who has ot 38 hkely to have 
male issue, daughter's son, son’s 800, Son's grandson, fhe grent grand« 
won in tho male ling, the son of 4 contempormy wife, he: grandson, 
her great-grandson in the male ine, In dofault of all these, the 
Darien ond the widowed daughters succeed as colteiis, and then tho 
Buccessi0n goes 28 In the five first forms of mariage 

‘Yo sh property left by a mar..ed yoman not given to het by her 
father, and not given to her af the ti ne of hor nuptials the heirs are in 
the same ordsy as above, with the exception that the gon and unmarried 
daughter inherit together, and not successively, aud that the sons son 

“3B preferred to the daughter s son. 
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4% Tor fustnnée, property given to m woman on he matringe % 
Shidhun, ond passes to her daughter at hei deith , but at the daughter's 
death St passes to the heir of the daughter lke othe: property and 
the b.other of her motha waild he heir n prefa ence to her own 
daughter, such daughter being a widow withot t issue, 

18 But acco dig to the other schools pattition of the ancostral 
estate may be erforced af the pleasn o of the sons, if the mothor be 
past child-bearing, even though the father retain his world y affections, 
_ and though he be averse to pattition 

24 The law of Bennies on the otha Hand prohitnts any unequal 
distribution by the father of ancostral propaty of whatever desor p< 
tion, as well as of immovenble property acquned by hiisclf Att 
distribution of hig own personal acquisitions oven, he cannot reserve 
more than two shares for himeell sand as the maxim of fuctum valet 
doos not apply m that school, any equal dist ibution of 1en) proper 
ty must be considered as not only smful, but 1 Sega), 

18 ‘he reverse 18 the onse, accord ng to ths law of Benaies. , 

18 But according to the Mitacshaya and other works ourtont n 
Bouures aud the so.then p ovindes olind.css w.ves 4 0 ano ont tod 
to shares, the term mate bemg méei preted to signify both mother aid 
atep mother 

47 Tt was adcordiigly ruled, that where an estate is acquirod by 
one of four brothers livis g together, either witt ad fiom joint funds, 
oi with pesonal aid fiom the brot iors, two fifths should he given to 
the acquirer, and one filth bo each of the othe thee But according 
to the law as cunent in Benares, the fact of one biotlie haviig cons 
tilbuted peraonal labour wh le no oxertion was made by the other, 14 
not a ground of distinction, 

18 What constitutes the uso of joint stock is nob unfiequo itly vory 
difficult to determine, and no general tule can bo Inid down a spheable 
to all cases thet may arise ach mdividual cage must be doo ded on 
its own merits 

AS TH) fish fou forms aro peculiar to the Brahminical tribe , the 
sta, Ss) ayaa and Sudrag , the sixth and sevonth to the Heskalyye ¢ 
and thé "tid reprobated for all In the Brake nuptials, the dam. 
sel js given (by the fathor) when he has deaked hor as elegantly as] 6 
can, to the biidegroom, whom he has invited ,m the Dotva, to the-—~ 
priest employed in performing tho aacrifico in tho rea, to the 
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° 
br de,room, from whom he revives (fur acligivus pu: puses) & bull and 
a cow, When the father gives her to a suitor, saying perform all 
duties together, the marriage 1s named Projapotoya or Kaya, and a 
son produced by 16 confers purity on himself and on six deacendants 
in the male line an 4su2 a mattiage is contracted by receiving property 
from the bridegioom ; a Gandharva by reciprocal amorous agreement ; 
a Rakéhasa, by éerzue in war ; a Peeshacha by deceiving the damsel, 

20 In tho event of a man forsalnng Ins wife without jast cause, 
and mairying another he shall pay his fist wife « sum equal to the 
expenses of hs second matr age, provided she have not received any 
Stadhun or make 1 up to her, af she have } but he 13 not required in 
any case to assign more than a third of hs property, 

Among the many faults for which a wife may be lawfully deserted, 
the clnef are, bat.ennoss, insamty, adultery, waste of her imsband's 
property, drunkenness, an imemable and grievous malady (as leprosy) 
and the like , and degiadation from caste 

ba But those contracts ava vaid and bnd ng, which are made by 
wiyes, the hive! hood of whose husbands, chiefly de ends upon ther 
Inbor , 80 also are those made for the support of the family, during the 
absence dr disab'hty, mental or corporeal, of the husband. But the 
correct apmmion seems to be that except im cages where by the Hindu, as 
by the English law, she may borensonnbly taken to have contracted 
merely as the agent or servant of her husband, she us fully capable of 
enteriug into any Jawful contract, whether she has separate property 
or not 

22 A son of any desc iption should be anxiously adopted by one 
who has no malo issuz, for the funeral cake, water, and solemn rites, 
and for the celebrity of Ins name 

Te whom his father, o1 mother w ¢h her husbond’s assent, gives to 
another as hie son, provided that the donee have no issue, f the boy 
bo of the same cass, aud affectonntely disposed, 1s conmdered as a som 
fiven the gy bemg cons med by pour mg water. Te is considered 
aa ason made or adopted, whom a man takes as his own son, the boy 
being eqttal in class, endued with fal vitues, acquainted with the 
ment of pexformng obseqmes to his adopter, and with the sin of 
omitting them, 

—~ *9 The Kritrene form of adoption obta ns only im the province of 
Mithila 
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34 The adoption being once completed, the son adopted loses all 
claim to the property of fis natural family, bué he 1s eatianged from 
Ins owrnfamily only partial’y ; for tie purposes of mariage, mournmg, 
&c, he is not considered in the hght of a st anzat, and the prohibited 
degrees continue in full force as if he had nevor been removed. His 
own famnly have no claim whatever to any property to which he may 
have suoceeded He becomos (with the exce Hon above notioed) to 
all intents and purposes 2 member of the fnmily of his adopting father. 

26 In the case of » Hindu of Bengal, dying m his fathers lfee 
time without issue, but leaving s widow authorized to adopt a son, if 
such adoption be made by the widow, with the knowledge and consent 
of her deceased husband s father, at any time before he shel have 

, made any other legal disposition of the property, or 4 son shall have 
heen horn to his daughter in wedlock no such subsequent disposition 
1 birth shall nvahdate the claim of the son ko toptel to tho inheri- 
tance . 

The Ddyamushana—In this pecul ar species of adoption, the adapts 
ed son still continues a member of his own family, tnd partakes ot the 
estate both of his natural and adopting fat ier, and ao mherfting ig liable 
for the debts of ench, To tins form of adoption ¢ 10 prohibition a8 to the 
gift of on only son does not apply It may take place esther by speaiat 
agreement that the, boy shall coutinue son of both fathers, when the 
son adopted is termed Nitya Dwyanushana ; or otherw se, when the 
ceremony of tongue may haye been performed in hus natural family, 
when he is designated anttya Duyamushand, and in this latter case, tha 
conneotion between the adopting and the adapted dart ea endines only 
during the life-time of the adopted ha oh Idren revert to thelr 
natural family, Wath a Jegitmate gon subseq isntly born, tho Divya» 
mushana tores half o share of his adopting father s propaity 

The Krittama form ofadoption I prevails only in Mithila, Thee 
is no restriction, except as to tribe, ib boing requisite that the fribe of 
the adopting father and the adopted son be Lhe same ‘Lhere is no 
limit a8 to age and no condition as to the performance of ceremonies 
0 much go that it has been said thata man may adopt hik own brother, 
or even Ing own father But he, as well as his issue, continuos after the 
adoption to be ponsidered a member of hia natwial family and that of 
his adopting father, Anotha peculiarity of tine apecios of adoption is, 
that ao peigon . opted in this form by the widow does not thereby bes 
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7 
some the adopted son of the husband, even though the adoption should 
have been permitted by the husband , and the express consent of the 
person nom pated for the adoption must he obta ned during the jifa-tame 
of the adopting paity ‘Ths relation of rityame aon extends, as has 
already been observed, to the contracting paities only , and the son 
#0 adopted, will not be considered the grandson of the adopting father’s 
father, nor will the son of the adopted be conmdeied the grandgon of. 
his adopting father a 

26 A father is recognized as the legal guardian of hia children, where 
he ex'sts , oud where the father is dead, the mothe: may assume tho 
guaidanship, but where the luties of manage: and guardian aro 
united, she ig, in tha exerciso of the foimer capacity, necessarily subject 
to the control of her husband’s relations and with respect to tho 
niinors peiyon hkewise, there ar3 some acts to which sho 18 incompe- 
tent, such na the performance of the geveral inthiatory rites, the manage: 
ment of which rests with the paternal kindied. In defaun & of her, an 
elder brother of a mmot is competent to assume the gnarcisnship of 
him, Tn default of such othe, the paternal ye ations generally are 
entitled to hold the office of guardian, aud fat ing such relatives, the 
offica*davolves on the maternal kinsmen, acggrding to the r degrae of 
proximity, but the appointment of gua:chans umyeranlly rests with the 
rul ng power, 

‘The guardianship of’a female (whether she be a minoy or an adult) 
until ehe be disposed of in mairiage, rests with he father 1f ho be 
dead, with her nearest paternal relations. After her marriage, a 
woman is aubjected to the control of hei husband’s family. In the 
firat instance, her husband is her gunidan im default of lim, hey 
gous, grandsons gnd grent-giandsone are competent to assume the 
guardiansl ip , and in default of them, her husband s hewe generally, or 
those who nre vutitled to is hurt b » astute after he. death, are compe 
tent to exercise the duhes of guardian over herself and he: property, 
On failura of her husband g heiis, hor paternal relations are ho guarr 
diang , and failing them her maternal kindred. Tn pomt of fact, fomales 
are kept 1a a continual state of pyp lage, 
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(c.) Aowes Ba sum of Rs 10,000 A bequeaths 
to B a legacy of Rs. 10000, but the will does 
not state that it is meant as a satisfaction of the 
debt Can Belaim the amount of his debt as well 


as legacy ? oe ove ww 10 


THE CODE OF CIVIL PROCEDURE, 
THE LAWS OF LIMITATION AND 
REGISTRATION. 





Tuesday, 6th March, 1877. 
[IL a.m to2e mM] 





I—What is necessary to be proved to establish 
a plea of “res judicata ?” Plaintiff in a suit brought 
now sues Defendant for a share of the family pio- 
perty Formerly, Defendant had, as Plantiff, sued 
present Plantiff, as Defendant, for. a-share of the same 
property. In the forme: svit, the then Plaintiff got 
a deciee for the property he sued for. Piesent 
Plaintiff now sues on the ground that Defendant 
holds more than lis share, How does “res 


judicata” affect the present suit? 


TI A Plaintiff sues for his share of all tho 
immoveable family property situated within the local 
jurisdiction of the Subordinate Judge, in whose 
Court he brings his suit, and he gots a decree, He 
afte:wards brings anothe: suit in a different Subor. 
dinate Judge’s Court for his share of all the property 
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within that Subordinate Judge’s local jurisdiction. 
In the second suit he is mot by tho Dofendant (who 
ia the same person in both suits) with the plea 
that the property now sued for should have been 
sued for in the former swt Discuss the vuhdtty 
of this plea, and would you reject tho clum on the 
strength of it? 

TTI. Under what cncumstances may the Court 
onder substituted service of summons upon a Dafcnd- 
ant, And mm what way is such service effected? If 
an ‘cx parte’ decree be passed after such service, 
can the Yofend mt, in oder to got tho decice set 
asile, plead that he had no notice of the caso’ 


IV.—The representatives of a deeice-holdor, 
whose decroe has been partially executed, apply to 
the Court for futher execution, What sicps 
would you, as aSuboidinate Judgo, take with 10+ 
gard to such an application ? 

VY, A-has gota deciee against B for possession 
of certain immoveable property then m Bs occu- 
pancy, B, on March Ist, 1876, knows that A next 
day is going toapply for oxcoution of his decive. 
B sells the property on March ist, 1876, to C, who 
obstructs A’s possession. What order would you 
pass in such 9 case, and would thore bo any diffin- 
ence if A’s docrce were a simple money ono ? 


VI.—TIs a Subordinate Judge bound at anco to 
send to the Civil Jail a person arrested in gxecu- 
tion of a decree fof monoy, im order that the 
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airesting creditor may have time to show that the 
debtor has not aight to avail himself of the provi~ 
sions of Section 278 of the Code of Civil Procedure? 
If the creditor alleged truly that the arrested debtor 
was a Government servant im receipt of Rs, 20 a 
month, would this be a ground for committing the 
debtor to jail ? 


VII—In what cases may the Court remit an 
award for reconsideiation of the arbitrators, and on 
what grounds ean an award be set aside? Within 
what time must an application to set aside an award 
be made, and what is the law as to appeal when 
judgment is given according to the award ? 


VIII —What 1s the law as to appeals against 
orders (1) before the decree, (2) after the decree ? 
An execution creditor, who wishes to execute his 
decee within the jurisdiction of another Court, ap- 
plies to the Court which passed the decree for a 
certificate to enable him to do so If the certificate 
be 1efused, can the order of refusal be appealed 
against ? 


IX What alteration did the present law of Lim- 
jtation (Act TX, of 1871) make ag regards pra- 
seription by repeal of former laws or otherwise ? 
Distinguish between a bar of right and a bar of 
remedy. 

X = |Whai effect, if any, had the Limitation Act 
of 1871 as regards transactions passed and closed 
before 16 came into force; and m a suit which Law 
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of Limitation would bo applicable (1) to a party to 
aauit instituted m March 1873, (2) to a paity mado 
a co-party to tho same suit who was « mado in 
May 1878? 


XI. State gencrally the objects of the Rasistia- 
tion Law, the class of documents in which Keogts. 
tration is compulsory, and the effect of nour , sttue 
tion of such documents In what eases docs tha 
registration of documents give a piclerence ag 
agathst documents not registered? 


XII, ,A holds fiom B an umegisterecd mortgage 
bond of mmovea le property for 80 Rupees A has 
not possession unde bis morlgage. A sues B on a 
simple money-bond, gets a decroe, and at a Cowt 
sale sells tie mortgaged propaty. Cat such salo 
buys B's right, trtlo, and interest in the property, A 
bomg silent about his mortgage, After C has got 
possession of the property, A seeks to enforce his 
mortgage against the propaty. What decision 
would you give as respects A’s clum, and how 
would the oase bo aftectxd had A’a mortgago been 
registered ? 

CONTRACTS AND TORTS. 
Wednesday, 17th March, 1877 
{ILA M to2P,M ] 


I—What isa privileged communication? Is it 
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actionable, if libellous ? Give the principal instances 
of privileged communications eee die 8 


TY Faplan boy far a comman carrier “of goode 
in India 1m hable for loss of goods entrusted to him 
for eaniaze and how far he can Imit bis babihty 
Ly contract or notice o38 ans 


IIT —Aetio personalis moritur cum persona (a 
personal right of action cies with the person) Ex 
[latn this maxiny, and state to what cases 1b 16 still 
applicable, and to what casos it does nat apply. 7 


IV ~—A land owner builds » wall on tho extvemity 
of h sown land and cont guous to the wall of tis 
neighbow’s house Does such land nwner, afier 
the lapse of any, and if 80, in what, time, acquire by 
picsciiption aright to have bis wall supported by 
hia neighbour's land or wall? Ansawer fully .,. 7 


V—What considerations would gude you in 
determining whether a judgment creditor is, or 18 
nut, liable for a wrongful seizure of gooda by tho 
Court’s officer (1 e.) for a se zure of goods which are 
not the goods of the judgment-delitor and are not 
otherwise liable to be taken in exeoution? .,. 7 


VI.—In a suit for the wfrengement of a patont 
or exclusive privilege granted under Act XV of 185% 
is it @ good defence to prove that the invention, in 
respect of which the exclusive privilege has been 
granted, was not new, or 18 nbt useful? ‘To what 
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relief is such person, whore oxclusive piv lego has 
heen infringed, entitled? ses ae OD 


V1I.-—-Compare the provisions of the English law 
with those contained in tho “Indian Contract Act, 
1872,” on the offect of n iclease of a debtor upon (4) 
the liabilities of a surety, (0) upon those of a joint- 
debtor other than a smety .. te ae 8 


VIII —A, who 1s in inso vent ¢ ronmstatces and 
knows that a suit ja about to bo filod agamat hun by 
his creditor CU, assigna oye: the gicoater portion of 
his property to B, alsoa creditor, in satisfac ion of 
B's clam Is auch an ass gnment impeachable by 
(a) © after obtammg judg nent against A, (2) by 
A’s assignoe in Insolvency ? .. a ve 8 


IX Define “salo ’ and stato undot what etreum-s 
staices the property in yools sold posses to tho 
pwehaser, What ae the principal rogulta which 
atise from the proparty im goods passing fiom the 
seller to the buyer ? ww a we 6 

X—No one can oonfer a bettor title than he 
himself possesses, State the principal exceptions to 
this rule... i ite Sse we 2 

XI —Whiat is tho prosent law in Briish India as 
to the age, when 9 person ations majority? Can 
a minor be sued for damagog foy 4 breach of promixa 
of mariage ? A mjnor 1opresents that ha ia of ful} 
age, and thereby inducoa 4 tradesman ta supply him 
with goods upon credit, Has tho tadosman any 
vemedy against the’minor? ,,, aa wX 
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XII —What is the effect of a person, in whose 
custody « document 15, suuking an a.teration in scl. 
aocument in respect of his nght of suit upon such 
document ? vee wes a we'd 


XIII —Discuss the question whether a company 
1s hable upon o contract entered ito with the pro- 
moteis of such company professedly on its bohall? 8 





LAW OF EVIDENCE, 


—_— 


Wednesday, 7th March, 1877. 
[2-30 p.m ta 5-30 P Mm} 





T,—A is accused of having forged a bond His 
house ts searche], anda number of documents, mani 
fostly forged, or 1n process of being forged, are found 
init, Upon the trial of A, the documents found in 
his house are tendered in evidence, Should they be 
admutted 7 akg +8 tes we 8 


IL—After the dissolution of partnership, a 
creditor of the members of the dissolved partnership 
has a conversation w.th one of such members w.th 
reference to the creditor’s clam Are admissions 
made in the cowise of suc1 conversation evidence 
against the other members of the firm 7 oe 8 


IL—Distinguish between an admission and an 
estoppel. ,,, ie ws on 6 
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IV.—'The executor of C, the original obliges of 4 
bond, suos the oLhgcr apon it Lamitauen is plead 
ed. Entries in the handwriting of ©, upon the 
back of the bond, showing that interest las been 
paid wpon it within 3 ycars of tho date of suit, are 
offered in evidence by Cs executor. Are such 
entries adynasibla im any, and (af s0,) in what 
cases? 4, . on wee wf 


Y—How should a document, required by law to 
be attested, be proved 7 


What (if any) 1s the nature of the attestation 
required by law to the following documents .—- 


(a.) Tho will of a Parsi, executed in India, ¢ts« 
posing of landed estate in England, 


(b) The will of a Hindu, executed m Salette, 
disposing of land there and in Bombay. 


(@) The will of a Mahomedan disposing of land 
in Bombay. ane or toe oa D 


VI—-State, weth ewactness, what ovidence # proso- 
cutor should adduco, in oder to conyiel of dela. 
mation the publisacis of a newspaper, which éontaina 
an aticle defamatory of a person not described by 
name in such article, tes oe wi 8 


VII—A testator by his will bequeaths his house 
to A, and, by the same will, bequeaths the same 
house to B. Whats the effect of such a bequest 7? ~ 
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A testator by his will leaves his house in Lohat 
Chall to his munim. At the date of the will, A B 
is the tentatows munim, andthe testator owns 4 
house, No. 64, m Lohar Cha |. Before the testator’s 
death he sells his house, No 54, and purchasos 
another, No, 44, in Lohar Chall. He uleo dismisses 
his mumm A B, and employs another What, under 
these circumstances, is the effect of the above 
bequest ? che ae se ee es 8 


VUL—Are the following documents, if ume fis 
tered, admissible in evidence for any, and 80,) “for 
what, purpose :— 


(1) Anaward relating to moveable and 1mmoyo* 
able property, 


(2.) An instrament of partition relating to im- 
moveable property, 


(3) A> mortgage-deed, in the Bnghsh form, of 
immoveable prope ty ? ase bes 7 


IX What general test would you apply in oder 
to determine whethei the bw len of proof in aparti- 
cular case rests upon the Plaintiffor the Defendant ? 
Illustrate your answer by exanples ... aoe 6 

X—A is accused of dishonestly receiving stolen 
goods, whicn D has alieady been convicted of having 
stolen What is the nature of the evidence you 
would adduce in the trial of A ? Would the fact that 
othe: stolen goods were found in A’s house be evi- 
ence against him ? tee eee Prd 
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XL 1f an assessor is aware of a fact relevant to 
atrial, upon which he is sitting ag an assosso1, can 
his knowledge be rendored available, and (af so,) 
how? <8 aes a vee we 6 


XII —The evidence given agunst an accused 
person is that of an accomplice ‘Tho pic scoution, in 
order to comoborate such evidencs, calls the wife of 
the accused to prove a statement made by the accus- 
ed to her. Can auch statemout be given in evi- 
delice? . ae oe a ia 6 

XIII, What independent evidence may be given 
toampeach the credit of a witness? 


When is a fact said to be disproved ? we 7 


XIV State the provisions of the Indiwn Statute 
Law ielative to diaties kopt by Polico Officers ... 6 
PENAL CODE AND CODE OF 

CRIMINAL PROCEDURE 





Tuesday, 6th March, 1877, 
{2-30 p, 0 to 5-80 P mw] 





1—State, with reasons, how far Soction 77, Tne 
dian Penal Code, which provides that “nothmg is 
“ ottence which is done by a Judge, when acting jusli- 
‘cially in the exercise of any powe: which is, o1 
> “which in good faith ho belioves to bo, given to him 
“by law,” applies to a Magistrate ongoged ina ju, 
dicial proceeding, it respect of an offence triable 
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(vide Column 7, Schedulo 4 Criminal P ocedure 
Code) 1st by a Court of Session 2nd by a Cout of 
Session or Magistrate of the District ? 

IL—From what date does the pumshment of 
transportation, to which an offender ia sentenced, 
commence, and under what circumstances, and to 
what extent, may forfeiture of property be adjudged? 

TIT —-What is the scale of imprisonment awaid- 
able in default of payment of fine? Is there any 
limit to a fine, where no sum is expressed, to wltich 
Such fine may extend, and what are the powers of a 
Magistrate as to award of imprisonment in” default 
of payment of fine ? 

TV.—A alls B under the following circumstances, 
While on guaid at mght with C over the standing 
crops of C, A seeing three persons rushing upon C 
with sticks uplifted, apparently in the act of striking, 
seizes his club and kills the foremost man Bon the 
spot, It tuned out that the said three persons were 
friends of C, and were playing a practical joke on C, 
What offence, if any, did A commit? Give reasons 
in full for you answer. 

YV.—Define criminal misappropriation, and state 
the prominent differences between it and theft 1st, 
A; findmg a watch belonging to B ona table 

B’s house, appropriates 1t 2nd, A, secing B 
is 1ing on the high road, picks it up and 
jates it, Sid, A finds a watch belonging to B 
dle in B’s house, A, fearing to carry off the 
t once in dread of detection, Iudes it in an 
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out of-the-way place, with the intention of subse- 
quently removing and appropriating 16 What 
oflence, 1f any, has A committed im cach ofthe 
three cases? 

VI —How should an officer in charge of a Police 
Station proceed, if he considers the production of any 
document necessary o1 desirable for tho purposes of 
an investigation ? 

Vil.—Under what circumstances, and in what 
moda, may a commission issue, (1st,) from a Court of 
Session, (2ud) from 1 Magistrate for the examina- 
tion of aif absent witness ? 

VIII —Deseribe the procedure in case of a witness 
refusing to answer (1st) before a Cou of Session, 
(2nd) beforo a Magistrate. Give instances of wit- 
uesses who are cxcused answering questions as to 
any matter relevant to the matter in twsuo in any 
criminal proceeding, 

IX. What is the procedure enjoined, where an 
accused peison, though not insane, is found to be 
unable to understand the proceedings in an inquiry, 
and ing tudl before a Crimmal Comt? 

X—A and B me tied joimtly, A for mmder, B 
for abetment of it A confesses he did commit tho 
nodes, aud adds tuat B instigated him, and this 
confession is used against A Subsoquently, the 
charge against A is altered to abetmont of muda, 
and it 1s proposed to use A’s confession igainst 3, 
Can this be done 2 Give ieasons for answers « 


oe 


PART Ih. 


Ont 


QUESTION PAPERS RELATING TO 
THE DISTRICT COURT AND SUB. 
‘ORDINATE COURT PLEADER’S 
EXAMINATION, HELD IN 
FEBRUARY, 1877. 


ee 


HINDU AND MAHOMEDAN LAW. 
Monday, 5th February, 1877. 
[12 A. af, to 34 Pp a] 
L—(a.) What is the extent of a Uindu’s testa« 
mentary power ? 
(6) What is meant by a nuncupative will? 


(¢) Can a Hindu make auch ? 
(d@) Has the “ Hindu Wills’ Act, 1870,” affected 
Ins power to make auch 9 will, and if 50, m what, 


way ? 
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(¢) To what wills does that Act apply? ... 10 

TI—(a) Name the works on, Hindu Law princi- 
pally referred to by Pandits of ‘the Maharashtra 
School. 

(b) What marriages are prohibited now which 
‘were permitted in former ages ? 

(ce) Within whet degreea of relationship are 
maniiages prolubited by law ? wee we 

IIL—(o.) Name the twelve clagses of sons khown 
to Hindu Law. 

(4.) Which of them are recognized 11 t18 age ? 

(¢) Who may adopt? Does age bar atoption? 8 

IV.—(@) A,a Brahman, dies |gaying an adopted 
gon, a subsequently-buin aurasputra, a widow, a 
Concubine, an unmartied,daughter, and a son by the 
concubine State their respective rights 


(6) Te Ai in the above question were a Shudra, 
would that make any difference i in those rights, and 
if so, what? _ on tae we 10 


Vi—(a.) A dies leaving two sons (B and C), two 
sons (D and E) of a predeceased gon J’, and three 
sons (G, H, and 3) of anotl er predoceased son J. 


(b.) A. dies leaving two sons (B and Q) by one 
wite, two sens (D and L) by anothor wife, and threo 
sons (G, H, and I) by a third wife 


What : aie the respective ughts of B, 0, D, E, G, 
i, and Ian theabove cases? *., oy 1D 
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VI—(a) A,B, and © are bréthers and montbevs 
of a joint Hindu family. A dies leaving » widow 
‘Thereafter B dies, also leaving a widow KM, and 
lastly, C dies leaving a widow TF, and a manind 
daughter G. > What are the respective rights of D, 
E, F, and G? 

(b) A,a Brahman, dies leaving a widow B Tive 
years after, B gives birth to a son, and is pub oub of 
easte for openly living with » Mahomedan Can (', 
the son of a sepmated brother of A, legally deprive 
her of property inherited by her from A? Ifso, how ? 
Tf not, why not? ... aes on Tae 10 


VIL—(a) A dies leaving a son B anda widow 
©. B dics leaving a widow D, 


(b) B dies in the hfetimojof his father A, leay- 
ing a widow D A subsequently dies leaving 
a widow C, 


What aré the respective rights of C and D in the 
above cabes, if B has left any solf- raequired property ¢ 


(c) What i is the extent of 9 widow's intgrest in 
property inherited by hor from her husband ? 


(@.) At Brahman widow, who has inherited con- 
siderable property from hey husband, re-marries, 
She hears oson and a daughter to ha second hus 
band , aud within four years of her re-maniage dies, 
Thhete is & vory distaat Gbttajs of hor flist-husband 
alive, Who is entifled to the above property, her. 
son, or daughter, or her second husband, or the 
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Gotraja of her first husband, sud under what 


law? ... 7 ane on vey 12 


VIII—(a) Enumorste in thar order the hows 
toa vibhakta grikastha, 


(.) <A dies leaving a daughter and two sons of a 
predeceased daughter. Which of them is A’s 
heir? ad oes wee 10 


IX—(a) According to Mahomedan Law 18 there 
any distinction in regard to inheritance betwoen real 
and personal property, or between ancestral, and self- 
acquired property? Is adoption recognized by that 
law as conferring any rights upon tho person 
adopted ? 


(b.) A dies leaving three sons B, C, and D, anda 
grandson E by a predeceased son, What are thor 
respective rights accord ng to Mahomedan Law ? 


(c) What are the re ative shares of male and 
female heirs of equal grade according to that law? 

(@) Define “ Legal Sharers” and “ Residuaries,” 
and enumerate the remainng classes of heirs ace 
cording to that law. 


(2) State what sharers arealways entitled to some 
share, and state the rule of exclusion with regard to 
other sharers +. tes tne oe TD 


X.—(a) A dies leavmg a step-mother, three 
widows, two sons, and a daughter. What are their 
ective rights according to Mahomedgn Law ? 
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(5.) Who ean make a will, and to what extent, 
and in whose favor, according to that lawt 


(c) Define Makf. 1s iVakf propnty alonable! 
Do you know of any exception to thatrule?7.. 10 
HH CODT OF CLVUL PROCEDURE, LIM 
ITATION, RUGISTRATION, AND 
SLAMP LAWS 


od 


Wednesday, 7th February, 1877, 
. [l1l} 4 ow to8t. M] 


1—Dofine “injunction,” “perpetual injunction.” 
Stave when tho Comt will giant an oninmy and 
perpatual injunction, grving any instances you may 
kuow of the Court having granted a pe polusl 
gnjunction. tes we ia ae 20 


If-—Tho Manin of a firm hokls no power of at- 
torney from lus princtpal What are lis powers 


(1). To.onter into a contract binding on hw 
principal, 


(2.) To confess judgmont against his prinei- 
palfire to me " " 


TIL—A owes Rs, 100 to B, Ra, 500 to GC, and 
Rs, 1000 to D. Ile possesses popaity worth Ts 
1000 Band © have obtamed domecs against A 
for theit momios, and applied for execution, Toe 
piovont B or C gotting any thing, with {ull know. 
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ledge of these decrees and applications, A. conveys to 
D, and D accepts the conveyance from A of the pro- 
perty owned by A, m consideration of the debt due 
to him, Is this conveyance good ? 40 


IV.—A suit is filed against a mmor lady 0D the 
st of January 1876, She marries on the Ist of 
March 1876, On the Ist of May following she be- 
comes insolvent, ; 

Describe the procedure relating to the progress of 
the suit till execution of the decree 


State the hability of the husband for the lady's 
debts, 6a ee oe ” 10 


V. State the grounds on which an arbitiation 
award can be set aside? When can a Court amend 
it without reference to the arbitratois ? 


. 


The parties to a suit apply to the Court to file an 
arbitration award. Can the Court refuse to file it? 
If 50, when? Doos an appeal he againat the Court's 
order refusing to file the award? ... od 10 


‘VI,—Name the actions which a paupér may not 
file 

Deserihe the special procedure of an appeal in 
formd payperis .to final judgment in special 
appeal. sas ae ses one rr) 10 

VII—State shortly the procedure to be followed 


consequent on the refusal by a-Registrar-to register 
a document,  ... oe on ve 10 
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VIIL—Duiseuss the effoct of possession on a docu- 
ment, which ought to have been sogistered, but Las 
not eqn registered, citing any decisions of the Bom- 
bay Tigh Court, you may know, beaming on the 
point, 

What is the effect of possession on mo 


agreements ? eos one 
IX What stamps should the following doou- 
mentg bear ? 
(1) “Received from A Rs 100, B” 
(24 “Reecived from ARs 100 for marriage 
expenses of my daughter. B” 


(3) Received from A, Rs, 100 to bo ropaid 
in six months, B” 


(4) «Received fom A-Rs 100 to bo 10- 
paid with interest in six months B” 


A passes toB a, receipt for Rs 1000 on plain 
paper. A denies payment, Can B produce tho 
receipt, as 1b is, to prove paymont? If ho stamps it 
before filing the swt, will the Court receivo: it? 
Can the Court permit it to bo stamped aftor the in- 
stitution of the suit? =... tes ees 10 


X—Whon did Act TX of 1871 como into oporn- 
tion with respect to 
1.) Suits. 
(2) Appeals 
(3.) Applicatfons for oxecution. 
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A, to whoni a might to stie for special perforinance 
of a contract has accrued during his minority, attains 
full age two yeas after such right accrued, Within 
what time after attaining majority may A sue? 


A dies immediately after he attains his majority, 
Within what time may his representative sue ? 


Give the periods of limitation for the following 
suits, and the time when they begin to run :— 


1. To enforce a right of pre emption. 

2. For the restitution of conjugal rights, 

3. For rehefon the ground of fraud. 

4, To enforcea promise m a registered 
writing 


6 For maintenance by « Mahomedan 
widow, see aes wee on LO 


CONTRACTS, TORTS AND EVIDENCE, 





Thursday, 8th February, 1877, 
[114 4. M, to 3 P. a] 





I. I€ goods sold by one person to snotber me 
destroyed by fixe before delivery, what are the rights 
and liabilities of the vendor and the purchaser as 
against each other ? vee ene oe 


{1—Is the finder of goods, which had been previ- 
ously lost, entitled to sell them ? Tfso, under what 
“circumstances? , a ‘vee wed 
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III ~What are the nghts and halulities of an 
uudisclosed principal ina contract entered inte by 
his agent ? one on ou we 


IV.—Does the fact of a person’s participating im 
the profits of a pnitnership make him liable to third 
paities as a partner 7 a oe we SD 


+ VA member of a firm of printers is sent too 
jstant station to induco persons there r¢sidirg to 
give them work, and being in want of funds to pay 
the expenses of his journey, borrows Rs, 800 from a 
money lender. In an action brought by the lattor 
avainst the firm to recovei the same, ho shows that 
the defendants had expressly authorized the patnar 
to borrow to the oxtent of Rs 100, and on ono oeca~ 
sion had paida debt similarly contracted. Would 
this be onough to fix the hability on tho fam? ... 3 


VI—A in Bombay writes to B at Caleutta piopos- 
ing to sell his stock m trade at acertain value. B 
writes hack on the 5th March aacepting the offer, 
but the letter does not reach A till the 10th, On 
the 8th, however, lomning that the valuo askod for 
was too high, B again writes to A declining the offor, 
and his letter reaches A on t}e Lith, Is B hound 
hy his first accoptance Instead of B’s daclining tho 
offer, if A were to wnte on the 8th revoking his 
proposal, what would be his position ?,,, wi BS 


VII—A owes B Rs, 500 under 4 prom saory. note, 
Subsequently by mutual agreement a horso is given’ 
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by A to B in satisfaction of the debt. Wom days 
afte: wards B takes it to the market to sell and cis- 
covers that 1t ia not worth more than Rs, 200. Te 
then sues A for Rs 800, the balance due on the note, 
after deducting the value of the horse, Is he en 
titled to recover this sum? Would it make any 
difference, if the horse instead of being actually 
delivered, was duly agread to be given ? a8 


VIIIL—A, who has to pay to B, Rs, 200 on a 
wagering contract, Rs, 150 ona promissory note 
barred by limitation, Rs 197 in his capacity of exe- 
cutor toa deceased person, aud Re 146 for goods 
purchased, makes a payment of Rs, 130, To which 
of these debts would he be entitled to appropriate 
thissum? Is it open tc A to say that it should bo 
received on account of any particular debt ? 5 


IX.—Can o suit lie in either of the fallowing 


cases :— 

(@) A person, who has a clock of his own, finding 
that his neighbour has been mi the habit of asce- 
taining his time to go to work by looking at it, 
fradulently woves the hands, so as to mike them 
show wrong time, by which the latte: goes late and 


is dismissed. 

(%) A-banker, who hasa balance of Rs. 500 of 
his custamer’s in his hands, dishonois his cheque for 
Rs. 300, but the latter does nab thereby suffer any 


damages? ce we vers a b 
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X,—In an action for malicious prosecution, what 
aust the plaintiff prove? A, person sentenced 
to imprisonment bys Magistrate is set free by the 
Court of Appeal for want of Juiisdiction, Te there- 
upon sues the Mapistrate for falso imptisonment. 
Has the menue any and, if any, what 
defence ?.. “ye ee ok 


X1L~-Through the negligence of an engine-driver, 
a railway train comos into collision with another 
traih, by which one passenger: is killed} another 
passenger and the guard of the second tain are 
anjured, nd some bullocks, which had trespnssed on 
the railway hne, are killed. What liab:Lties, if any, 
does theRailway Company come under ? wee B 


XII. The Manager of a theatre contracts with 
in Engineer for the flooring of tho stage After the 
name is prepared, thé actors, during a porformance, 
aie injured by its falling down on account of defect- 
ive materials. What nghts have the actors against 
the Manager and the Hngincer? .., we 


XII Under what cireumatpnces wall the rati- 
fication by & person of the wrongful aot of another 
mpke him liable ago wiong-doer? one 


XIV.—What is a Bailment ? What is the degree 
of negligence which would make « bailoe liable to 
the bailor for an injury done to the thing bailed in 
the different kinds of bmlmonta? Ig the bdilee res 
ponaible for loss ocenpioned oy theft?.. 44, Bs 
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XV—Upon whom does the burden of proof as a 
general rule he ? What are its exceptions? =... 5 


XVI--On a question about the! legitimacy of a 
Defendant, his counsel offers the following evi- 
dence: 1st, Memo. made by his deceased grand- 
father of the date of his birth in the family Bible; 
fnd,an entiy in adiery made by the doctor since 
deceased, who attended at his bith; 8rd, statements 
made by deceased persons, who lived in the same 
town with the Defendant, in their letters to their 
fiends, 1egarding his relationshyp to his family; and 
4th a decree made in a partition suit brought by 
hun agamst @ third person, in which the legitimacy 
was held proved, Is gll this evidence admis 
sible? ... pe we see oe 


XVIT—A Plaintiff haying been examined as a 
witness on his own side, the Defendant, in order to 
contradict certain statements made by him, oalls the 
Vakil, whom he had employed in » previous suit, to 
state, whether a cextain mortgage deed, since deg- 
troyed which had been executed and shown to him 
by the Pldintiff in connection with that suit, did or 
did not eontain rocitals directly opposed to such 
statementy + Can the Vakil refuse to give this evi- 


dence? vy ou oe ond wo 


XVIL.—When is it competent to put leading 
questions toa witness! What papers may a witness 
yefer td for the purpose of refreshing his me- 
emory?) 4. ace a0 a a B 
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XIX.—A agrees with B in writing to buy 5,000 
docoanuts on a contain day and at @ certain prica por 
hundied, and is afterwands sued for breach of con- 
tiact, At the trial ‘A offers to extuse himself by 
proving that he was pibvented fiom taking’ delivery, 
ist, because B dematided immotliate payment of the, 
price, although, at the time of the contract, he had 
orally agreed to give one month’s credit, and 2ndly 
because B would not give 112 coconuts for every 
100 according to the custom of merchants, B 
objects to the reception of this evidente, Is the 


objection valid? ... eis ae we BS 


XX —In what cases dan an attested documont bo 
proved without calling any of tho attesting wil- 
nesses? Do you know of any documents which, in 

“this country, ae required by law to be attested by 
witnesses ? toe tee omy wb 


INDIAN PENAL CODE AND ORIMINAL 
PROCEDURE CODE, 


a > 


Tuesday, 6th Februciy, 1877. 
{Jlda uw to3t. uw] 


1 State shortly the provisions of the Tydian Po- 
hal Code 1elating to an attempt to excay e fom ous- 
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tody, and aided these provisions to the following 
vases . one tee ane 15 


(%) A person, convicted and rentenced by a 
Sessions Judge for having intentionally given faleg 
evidence before himself, attempts to escape fiom 
prison, 


(b) A merchant arrests a person taking part in 
ariot, who afterwards a,tempts to escape from him, 


(c) A person, committed to custody under Sec- 
tion 78 of Act VIII of 1859, attempts to gscape 


IL—A workman, at the expiration of the period 
of imprisonment, to wh'ah ha has been  sentence- 
under Sec 492 ot the Intian Penal Code, for volund 
tarily deserting a service, to which he was bound by 
lawful contiact in writing, refuses to resume the 
service, Can he be again punished? aie 5 


; LII—A woman of the Teli caste is lawfully mar- 
ried, to a man, who afterwards becomes a leper, 
The woman, at a caste meeting formally assembled, 
obtained a declarotion by a panchayat of the caste 
that her marripge 1s, by the custom of the vaste, 
dissolved by reason of her husband’s leprosy, She, 
then, agdiust the will of he: husband, meiuies ano- 
ther man, Of what offence, if any, are the woman, 


het second husband, and the priest performing the 
ceremony of the second mainage, respectively 


aguilty? Discuss the question fully, ane Lo 
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IV.-~Point out the difforence in principle be- 
tween the provisions of the Indian and the English 
Oriminal law with respect to defamation, What is 
necessary to prove inorder to sustain a aiminal 
charge of defamation in respect of worda spoken 
ironically of adead man? 16. ae -_ 10 


V.—A, meeting B’s sén, a boy ten years of age, 
xn charge of a cow belonging to B, asks tc be al- 
lowed to drive the cow, and the hoy consents to his 
so doing. A, thereupon, drives the cow into a 
tank, ingending to cause wrongful loss td B, but 
the cow escapes uninjured. Of what offences has 
A been guilty, and what is the maximum punish- 
ment to which he is hatle for each ¢ ” LO 


VI Why may adultery, and why may bigamy 
not, bo compounded? If the complainant in a 
charge of adultery absent himself on the day of 
trial, the offence not having been compounded, how 
should the court proceed, and how would such pro- 
seeding affect the right of the complainant te move 
again himself in the matter ? aaa oe 10 


VII --State fully how a Magistrate should pyo- 
ceed if » potson charged bofore him with an offence 
appeur ty be iasane, any ase on LO 


VIII —Discuss carefully the rulmg of the High 
Court in the case of Bar Ratan se Bombay Tigh 
Court Reports, 166) ve ‘ wees 1b 
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XI.—What course should you recommend to be 
adopted, and why, by a person considerirg himself 
aggrieved hy an oder of the District Magistrate 
yoder Section £18 of the Criminal Procedure Code, 
summarily to remove an obstruction to a public 
way? teed. (ges hav Pi aay 10 

X.—Distmguish between “investigation,” ‘ in- 
quay,” and trial,” ag uged in the Criminal Proce- 
dure Code, giving an instance of each, What is 
meant by “an offence pumshable under a special 
law 2’ Give an inatancescroscessssrcsccrorereeee & 

. 
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Tadges, or of any TDivision-Comt, from which an 
appeal done notlie to the High Oowts themsolves ; or 
fiom any other judgment, deoice, o order, mado either 
on appeal or ‘otherwise, whon the Tigh Gomt shall 
declare that the caso is a fit ono for appeal. The Tigh- 
Courts may grant leave to appenl to the Privy Connoil, 
flom eny ptolimmaiy on interlooutory judgment, dooreo 
or order, in any matter not beng of criminal jurisdic 
tion 

Further 2 power fof appeal is givon (provided — the 
High Cout declares the case tobo a fit ono) fiom any judg- 
ment, oider, or sentence of the Ihgh Court, mado in 
the exercise of original ciimin: | junsdict’on, 01 in any 
criminal cane, whee any point o pots of Inw have 
been reseived for the opmion of the Tigh Comt. 


CHAPTER VI 





The Superior Courts 


The abolition of the double system of ad- 
ministration. The High Oourts—TFiom the he- 
gnuing, a doublo systom of admimstiation jas bean 
going on in the Presidency Towns as woll as in tho 
Mofuse] The Courts ostablished by the Chown and 
Patlioment, for the moat patt, administered Dughsh taw, 
with English prooddure, civil and ciminal,’ ex¢oping 
in suits against poitics cithe: Ilindus 0. Mabomedans, 
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by whomsoevet they might be brought, whether by 
Waropeans or Natives, wheia the law of the defendant 
prevailed Until 1834 they were amonable only to the 
legislative authority of Pal ament and to such Regula. 

~sious of the Government, as the Supreme Oourts might 
choose to acknowledge o1 register. 

The Moffussil Courts were amenable to she Rogula- 
‘tions of the Government, and when the Hindu or tho 
Mahomedan law did not apply, o the Regulations have 
no beating upon the subject, were diected to proceed 
accoiding to justice, equity and good conscience 

The abolition of the Hast India Company, tho assump- 
tiun Of dieub respousibility uf Geyexument by the Day 
lish Crown, and the consolidition of tho Indian Empire 
under the Queen in 1858, favoured the woul of amalgn 
mauion, In the next thice years after thé proclamation of 
the Queen, (1) the Civil Piocedue Code of 1859, (2) 
Tho Criminal Procedure Code of 1860, and (3) the Penal 
Code of 1881, were enacted Thoy applied to the whole 
ompire, and all Courts, exceot the Supreme Comts, and 
those established by Royal Ohaiter, which wae govoned 
by the procedme therein laid down. In 1861, a Bill 
was introduced imto Parliament for the amalgamation of 
tha Supreme and Sudder Gowts Si: Charles Wood in 
introducing the Bill of 186 , mthe Touse of Commons, 
laid spocthl stiess on the advaninge of the New Court's 
going on cireuit to ty crm'nal cases. The Act was 
speedily passed, and by 1¢ tho Chown was empowered to 
establish, by Lettors-Patent, at Fort-Wiltam in Bengal, 
a Haigh Court for Bengal Division of the Presidency of 
Fort /William, and also at Madras and Bombay. The 
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jmiisdiction and powers of tho Iigh Couts were to ba 
fixed by the Letters Patent. Tho High Comt was em 
poweied to provide for the exercise of its juuadiction, 
original or appellate, by one o1 moro Judges, or by 
Divsion-Comts constituted by two o1 moo Judges, Th 
was vested witha general powor to jssuo iulos to rogue 
late the practice and procecdings of all Comts, which 
might be subject to its appollate jurusdiction, ‘ho sunc- 
tion, however, of the Goyernois and Council, was 
rendered necessary. Charters wee givon them in 1862 
and 1n 1865, 

Jurisdictions of the High Oourts.—The Caloutta 
High Cowt wag vested with ordinary original civil yuus- 
diction, withm the local limits of Caloutte, or such 
limita as might be pieserthad by compotent legislative 
anthouty, All suis wore bought within thoir gogni- 
zance, except Small Cause Comt suits, and thosa in 
whioh tho debt, or damage, or the value of the property 
sued for, does not oxceed Ra 100 ‘Tho circumstance 
necessaly to give jmisdiction is that the land must be 
situated, or the cause of action must have arisen, o1 the 
defondant muat, at tho time of the commencemont of tho 
suit, dwell, or carry on business, o1 personally work 
for gain within the looal limits of Oalautin, I has been 
held that if part of tha land wag situated within, and 
part without tho local limits, the High Gomi would 
nevertheless have jurisdiction, 

Ita extraowinary origmal jmisdiction onablos tho 
Court to remove, and to tiy any anit, falling” with tho 
jurisdiction of any Gomt subject to it, whother wishin 
or without the Bengal Division of tho Presidency, ¢’ * 
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on tho agieement of tho parties to that offect, or for pur- 
poses of justice, the reasons for so doing being 1Acorded 
on its proceedings. 

Tt was also made the Supreme Civil Appellate Cout, 

~and it has the lke powe: with respect to the poisons and 
estates of infants, idiots, and lunatica, whether within ov 
without the Bengal Div sion of the Presidency, as was 
vested in the Supreme Couré 

As an Insolvent Comt, 16 only has ymisdiotion 
within the Bengal Division of the Presidency. 

Its criminal ymisdiotion is over all poisons, within or 
without the Bengal Division, and not within the limits 
of the ciumunal juvisdictio of any other Court, and over 
whom the Supreme Comt had jmisdietion 

Ib has also extiaoidinary orginal oriminal jmisdic- 
tion over all peisons formally subject to the Suddor 
Nizamat Adawlat, upon any chage piefemed by the 
Advocate-General, 01 by any Magistrate, o: other office: 
specially empowered by the Government, 

Tt is also made the Suprene Cimimal Appollate 
Cont. It 1s also a Cowt of Reference and Revision, 
from the Criminal Comts subject to its appellate juris 
diction, é 

Ithas also the Mantime jurisdiction, ag hag been 
exercised by the Supreme Comt, as a Court of Admiralty. 
It has also succeeded tc the poweis of the Supeme 
Comt in relation to the gianting*of Probates of last 
wills and tostaments, and Letters of Adminishation 
of goods, &e, It is also vested with juuadiction in matters 
maaimomat between Her Majestyd subjects professing 
the Christian religion 
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“The Madias and Bombay Tigh Comts Chaitors were 
similar in all respects to the C2lou.ta Charter, matutes 


mutandrs. 

In March 1866, Lottors patent wore issued costa. 
blishing o H'gh Court in the Noith Western Provinces 
The civil procedure of the Cowt was dueoted to be 
governed by tho Act VIII of 1859, but its proceduro 
both ovil and cuminal, is now regulated by catain 
amending Acts 

Survival of the Supreme Court—Although 
the result of the establishment, of the Tigh Courts was 
to combine the Judges of the Surieme and Suddor 
Courts and thereby to constitute a singlo tribunal, yet 
the Supiome Court, in reality, survived aga distinct 
brangh of the Iligh Comt, vz, in its miginal sido, only 
the loorl extent of rts jurisdiction wes confined within 
the limits of Caloutta, ‘Tho law of equity, which the 
High Court enforces on its ot ginal side, 13 the same as 
would have been applied by the old Supreme Court, and 
is distinct from the rules of law, equity, and good con- 
science, apphed by the appellate side, which succeeds to 
the old Sudder Oowt The Orimina, Admualty, Tes. 
tamentay, and Matumonial yuusdietion of the Tigh 
Comb, in its o1ginal sule, are yrcowly the sumo as 
those exercised by the Supreme Oourt, Ys oriminat 
procedura too 1omatmed distinct The real innovation 
was that the civil procedure of the old Supromo Court 
was awept away, and Act VIII. of 1650 was substitutod 
ag the Code uniformly and univcisally  apphondle 
throughout India 
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Uniformity in the cr.minal law, (the Penal Code 

having come mto force of 1st January 1862) and in the 
Civil Procedme, and in oivil and criminal authority, 
dates from 1862. 
* The Ohief Oourt of the Punjab—In the 
Punjab a Clef Court has been established, which is 
framed very much upon tle model of the High Comte, It 
derives its existence from the AcbIV of 1866, passed by 
the Imperial Legislative Council, instead of a Royal 
Chatter, and the Judges who compose it, are appointed 
by the Goveinor Goneal in Council, and not by Her 
Majesty. It was myestel with an original juiisdiction 
for the trial of certain civil and oriminal cases. It con- 
gists of two or more Judges inoluding the Judicial 
Commission, of the Punjab. It is also the highest 
Gout of Appeal, though 1t3 jurisdiction is barred in 
certain class of cases, the decision of which rested with 
the Financial Commissioner. 

Insolvency Courts—They were fist established 
by an Aot of Parliament in 1829, as a distinct ond 
separate Court An appeal lay from it, unde the Statute, 
to the Supreme Court, Previous to the establishment 
of those Oouits, by the Act of 1829, an Aot passed in 
1800, was tho basis of jatsdistion to giant re‘ief to ine 
solvent debtors in India. In 1848 an Act was passed to 
sonsolidate and amend tie law relating to insolvent 
lebtois in India It provided that tho Courts of 1829 
hould be continued, and that their jurisdiction should 
xtend overall persons imprisoned, within the limite of 
he»Presidenoy Towns, or reading within the jurisdiction 
of any of the Supreme Courts. 
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As xegaids the Mofussil, 1 general, there was no law 
of insolvency, and no comts for tha vehof of insolyont 
debtors The Crvil Courts could, however, under See, 271 
of the Civil Procedure Code, effec; some of the pur- 
poses of the insolvency law, subject however to this, that ee 
the creditor, who fist attaches the pro eity of the debtor, 
is entitled to be paid in fall, whist the rest of the cro 
difois, arc paid inteably, Tho law on the subject has now 
bean amended, and the Proyjnainl Cayrig aio now vested. 
with the necessary authouty to administer it (Seo the 
Civil Procedwe Gore af 1882), 

Admiralty; Courten 1800, + Gommissiqn was 
issued, from the High Court of Admiralty in Dnglgnd, 
for the trial of prize causes, and all ob rer maritima guon. 
tions arising in Lndia, and to nominate all o any of the 
Jucges at tho eapootive Presidency Towns, to bo Commi- 
ssioners for omuying ant tho purposes of the Commi- 
aslon, A soparnte ViooxAdmualty Court appeais.ta have 
been established } id Oaloutta in 1822 By the Ohartar af 
1862, the High Court-was constituted op Adm taliy Court. 

Courts of Divoree--In 1860, the Uigh Ono ta 
wots voustituted, hy Act IV, of 1869 (passed hy the 
Fovernot-Goueial in Council, Cogris of Divorgs of par- 
tong professing the Chiistiau ieligion. The Chicf Ooms 
5 the Punjabsalono, af the fipunqlg not osfablished by 
Royal Charter, is yeated. with » similar yuigdiction, Tho 
District Courts, both ine Regulation jand Non-pogulation 
ptovinces have algo a concurrent Divorge yurysiljctian, with 
the High o: Chief Comts, to , whoso appellate jyusdiction 
they oro subject, but ib does not extend to tho avaking pf 
8 final denee for dissolution, 

5 rae 


CHAPTER VII. 





The Inferior Civih Courts, 


Courts established in British Burmah-— 
“After the Indian Qouncils Aot was passed, British Bur- 
mah was the first county which attracted the attention 
of the Legislature, and by Act of 1868, six grades 
of Courts were estublighod iu it, in addition to the Recor 
dev’s alld Sinnll Cause Courts, Extra Asmstanis of the 
third, second, and fiat class held the three lowest Courts ; 
then came the Court of the Assistant Commissioner, who 
hid the same jurisdiction as the Extra Assistant of the 
fist class, ‘Then there were the Courts of the Deputy 
Odmmissionet, the Comm ssioner, andi the Ohief Com. 
missionér. The Act extended to British Burmah, gene- 
‘yally the Code of Civil Procedure, which had already beon 
in force in the entire termtmy, except the province of 
Pegu. It also extended td Pogu the Limitation Act XIV, 
of 1859. 

Besides this, thera was, by Act XXI of 1868, estar 
bhshed at Rangoon and Moulmin, Recorder's Courts, 
presided over by a Barnster or Advocate of five years 
standing, appointed by the Governor-General in Counoily 
with full powers of civil and crimmal jurisdiotion. The , 
Civil Piocedure Code regulated {their proceedings in civil 
suits, and they were to apply the law administered by 
the Bengal Engh Court in its ordinary original civil 
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jurisdistion, A Registrar was appointed with the powers 
of a Small Cause Cout Judgo in cortain suits under the 
volueof Re. 200, An appeal lay to tho Puyy Council, 
from the Recorder, in all cases of the yaluo of Rs. 
10000, or upwards, andto the gh Court of Bengal 
in all oases between tha yalue of Rs. 3000 to Rs 10000, 
The Recorder moreover was vested with all tha powers 
of a Court of Session, except that he had no powor to 
try, but oily to commit, to the Bengal Ihgh Qout, any 
Evropean Britieh subject charged with an offonce pun~ 
ishable with death, ‘ 

Act XY1I of 1873 relieved the Chief Commissioner 
of his judicial business, anda Judicinl Commissioncr 
wags constituted thereby to be the head of the judicial 
system of the Provinea, A Judge of Rangoon was 
appointed in leu of the Recorder; and a Small Cause 
Court Judge, with the powers of a Sexsions Judge, was 
apponted in lieu of the Recorder of Moulmin, The 
Judicial Commissioner has, in etvil matters, the powers 
of the High Oourt in relation toal Comts in British 
Burmah exeept, the Recorder's Comb of Rangoon, in- 
cluding all SmolljCause Courts, excopt that in Rangoon ; 
and in criminal matters, the powers of a High Cows in 
relation to all Couvtsin Burmah, oxcopt those of the 
Reoorder and Magistrates of Rangoon, 

Oourts inthe Qentral Provinces—In the 
Central Provinoos thera wore established, by Aob XIV of 
1855, in addition to the Courts of Small Causes, the 
following grades of Courts: 

1. Judicial Coximissionor’s Cour, 7 Ns 

2 Commissioner's Court 
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8, Députy Coninasioner’y Ook = 
‘+4, Fist ginde Assistant Cominissione: § Court, 
5. Sodondl ginda Assistant Commisswiier’s Court, 
6. Thhd givde Assrstarts Commissioner's Court. 
2, Fhetelnds Tashildat’s Colt. 
8 SéebAd dliss Tashi du's Cont + 
doutts in the/Thansi DivisioriTu the Jhansi 


Division of the Notth Westeix Provinves, the following 
pats of ‘Cotrts whie established -- 


1. High-:Gous't of the Novth Weston Provinces, 

2. Commismonei’s Cont ; 

8, Depaty Commussioner’s Court, 

4 Bast Budde Assistaub Commuswriers Court. 

§. Séoortl ginde Assistant Ootmmibsiondr's Comt. 

6  Prtst class Tashildaws Conut, , 
“#! Seound dlass Tashildar’s Odarti 


Obdtirts in the Punjab,—In the Panjab the 
following gnades of Conts were establishod, by Act [IV 
of 1866 

1. ‘the Chef Comb 


9 ‘ Commissioner's Cows 

8. Deputy’ Commissioner's Cott, 
That giade Assistunt Commissioner's Oduré. 
Second -ginde Assistant Commissioner's Ooutit. 
Third giado Assistant Commissioners Come 
Tashildar’s Cott 

ourts: ih ‘Oudh.—{n Ondh tho followhiig grades 

waits woto established in 1871, 
Judierit Commisstonér’s Cott t. 

2. Com nussioner’s Couit ” . 

°3, Deputy Commissionia’s Céiut, cit the ‘Comet of 

the Civil Judge of Lucknow. ‘ 


aoe 
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of 
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é, Assistant Commussioncr’s Court 

§. Tashidar’s Cour}. . 

Courts in Sind & c¢—Comts wae also established 
in Sind in 1861 (Bombay code), ab Ade in 1864, 
and in Coorg in 1868, ! — 

Difference between the Courts established 
in the Regglation and those i the Non. 
Regulation Provinces —Tho aystam thus esteblished 
m the Nog-Regulation Proviqoss qiffey oluefly with 
regard to the procednie, adopted in the matter of appeal, 
In some causes, a second appea} on the merits was given, 
which wag in somo provinces final, in others lable to a 
further spsois} appeal. In other cases po right of second 
appeal was given, bub un gxtia-vrdiuary power of Rovi- 
sion wag vested in tho Appallate Gow ts. 

Subordinate Oourts in Bombay.~Aot XIV of 
1869 sethles the Bombay Subordinate Qourta, In hou of 
three grades of Subordinate O:vil Judges, viz, Prinoipal 
Suddor Amgens, Sudder Ameons, and Munsifls, two 
grades of Subordinate Judges wore establis red, vin, of 
the first, olags, with junisdiplion up to Rs 10000, and of 
the second, class, with juusgicsion up to Ra 6000 
Besides Dighapt Indges, tho’ Goyanment may appoint 
doing, Judges, also Assistant Judges, to whom District 
Judges may rofep original suile up to Rs 10090, bat not 
appeals. An, gppeal lios fiom prch Assistant Judgo, 
to the Djstrict Jedgo, in ones under Rs 6000, and in 
cages exqeading that ymount, to the IL gh Count, 

Spbordinate Qourts In Bengal—The Bongal 
Civil Cowts Act, 2871, settled the Qourts in Bengal. and 
the No.th- Westen Provinoos, It gives power tc the Local 
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Govemment, to fix, fron time to time, the number of 
Distawt Judges, Subordinate Judges, snd Munsiffa, in 
each district, and on the recommendation of the High 
Comt, aubject to the sanction of the Govetnot-Coneral 
in-Oounoil, to nppoint Additional Judges, and to fix 
the local limits of the jurisdiction of their Courts, The 
District Tudge, subject to the superintendence of the 
High Court, has the general control over ‘all the Courts 
in his District. ‘The Judge, or the Subndinate Judge 
has cognizance over all original suits, buf the Munsifits 
junisdictfon is limited to suits not éxceeding Ra, 1000, 
The Distict Judge has an appellate jurisdictioh in 
refercnce to the deorecs ov ordér's of Munailfs, and Sub- 
ordinate Judges, exdopt in cases whose vilue exoaeds 
Rs. 6000, when tho appeal lies to the High Comt, Tha 
Disthict Judge can algo yofer, and subsequently with. 
daw fiom the Suboidinate Judge, any appeals pending 
fiom the decisions of Munsiffs 

The Looal Goveinment has power to suspend or 
iemove for misconduct any District, Additional or 
Subordinate Judge, or Munsiff. The High Court may (1) 
in case of urgent necessity, suspend 3 Subordinate Judge, 
and repoit the matter to the Local Government, with 
whom ho findl oier rests ; (2) appoint» Commision 
for enquiring into the alleged misconduat of a Muheff, 
and acoord’ng to tho ieault of stich enquiry, suspend 
him, or reduee to a lower grade ; (3) 01 may sttapentt hit, 
pending the result of such enquiry, dv may punislt him 
without appomting any Commission A District Judge alao 
niiy, in atse of mgent necessity, stapend a Munsiff, and 
report to the High Court, with whom the finial order rests, 
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‘An appeal te the High Oourt must ba dotormined 
‘by & Bench of twoor more Judges, Ifshey differ the 
opinion of the senior Judge prevails, and ahothot appaat 
is given to » Bench of threo Judges, 

The Small Oatse Oouris—~Tho Smill Gaus 
Gouts in the Presidency Towns ars tho Snecoasors of 
the Gomts of Requost established in 1758, the limit 
of theft jutisdiction being originally 6 pagodas, subse- 
quently if 1797 extended to Its, 80; and in 1800 ox. 
tended to 400 Sicon, Act IX of 1850 ostablished the 
the prosent Small Qnusa’ Courts in thei place, The 
Judges are to be appointed by thé Governor-Génotal in 
Council, or the Covernois in Qoanoil, and to have 
jurisdiction over all suits upto 500 Rs, All suits in 
them were directed to be determined in» summary way, 
and every defence which ould he deemed good in the 
Supreme Court sitting asa Oowt of Lquity, was de- 
clared to be a bar to any legal demand in the Courts of 
Small Causes They have no juwisdiction in any matter 
concerning (1) xreydnue, (2) acts oidered or done by the 
Goveinor, or mombers of Qoundil, or any Judyoinl 
officer in hia public capacity, (3) suits for libel or slandor, 
In 18641 on Ach was passed extonding the juisdiotion 
of the Small Causo Comts up to Rs. 1000. In enses 
oxceeding Rs; 600 in valuo, the Judges ave dirooled to 
iesorve any doubtful question of law or equity, or 
any doubtful quostion ag to the mission or xajection 
of evidence, for the opinions of the High Court, and to 
give Judgment dontingent upon that opinion, Also 
if two Judges ait together, and diffcy in opinion, the qtes- 
tion, upon which they differ, shall he 80 reserved, 
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Tn 1860, Small Cause Courts were established in the 
Mofussil, antl in 18685 tho low talating to them syas con- 
.solidutyd sud amended. Surty ty the value pf Be 500, 
or if the Local Government go dnects, tp the, valuo of 
o- Ray 1000, aaj generally speaking, oggnzpble,hy, these 
Comts, They cannot entertain auits—+(1) on a balance 
of patnership-eqgoynts, (2) for a share or part of a 
share uudor pn, intestacy o: for Ipgacy 9. pap of a 
Jegaoy under a will, (8) for the recovery of damages on 
account of an alleged parsons! wary, ynless paounjary 
dymags ha resulted from the injuy, (4) fq. laims for 
rént of land, except hquse-rentg, 
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CHAPTER VIII 


— 
lnferior Criminal Courts, 


criminal Qourts in the Mofussil.--The first 
Oriutinal Procedure: Code was passed in 1861, “hon 
* cathe vations tnidndmehtg of the Code itself, and finally 
Ast VIII. ef 1869 condolidatod - these amandmants, 
‘A more systematic avangement was made by the Code 
of 1879, whieh reconstity nf all the Crigmal Courte 
‘throughout the Mofassil, 
Boforo the Coie of 1872 was passed, thuep waportent 
alterationswé1e proposal i 1 
‘ ; li That the jurisdiction of the J ustices of the . Peace 
over Europenn Butish Subjects, should jextend to 
cages usunlly disposed of by Magistrates-upon summona. 
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2 That Sessions Judges should bo pmpowered to 
dispose of all cases against [niopean Bytish Q rhjects, 
wiless thay mgst ipou thaw tight to bo tuad by the 
High Cow ts, 

“8! ‘That in tual by Juries, 1 nob less than~ 
two thnds of the Tuy convicted, and the Judge 
agreed with thom, the acctizad wus to bo euhvicbed ; 
if thee was not sucha mujo ty, or if tho Judga 
did ude agree with them, the acdused would be 
acqurtted 

This Code way 2 complete body of law upon three 
distinct subjects, viz, (1) the conatitdtion of the 
Criminal Céuits, (2) the condact of Oritamal Prodesds 
ings, (3) the exercigd of a preventive jurisdiction for the 
purpose of seduiing the peace 

The Code enacted’ that besides the Chiof Criminal 
Comts (viz. the High Couts, the Chief Coutt of the 
Punjob, the Daghest Judicial Commissionas Oourta in 
the Non-Regulation Provinces), thoo should Ye the 
following giades of Coutts in India ;— 


(1). Tho Court of Session. 

(2), The Conel of Mag atrate of thd!fvat anes, having 
power tb pasy sontench of insprisontiond, not dxcddditig 
2 years, including sblitaty oonfinoindht authorised by law, 
and fine not exceeding Bs. 1000, and whipping, , 

(3)e The Coulk of Magisate of the seéond slags, 
havirg powor to pass sentence of imprikonmont, not 
eXeduiling 6 months, smoluding solltary confinement auttio. 
risud by law, fine nob rss Rs, 200 and whippiig, 
when speaally empowered, 


i 
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(4) The Court of Magistrate of tho third olass, hav- 
ing power to pass sentence of imprisonment, not exceed~ 
ing one month, and fine not exceeding Rs. 50. 

Besides thesa three classes of Magistrates, the Loeal 
Government must appomt, in every District, one of thelr 
number of the fiat class, who shall be called the Mnagis- 
trate of the District, and shall oxeicise throughout it all 
the powers of a Magistate, In the Non-Regulation 
Provinces, the Local Government may invest the Deputy 
Commissioner, or othe. Chief Exeoutive Officer of the 
Distiict, with power to try as a Magistrate all offences 
not punishable with ceath, and to pass sontenod of im- 
prisonment for a term net exceeding seveu yes, including 
suoh solitmy confinement as is authorised by law, or of 
fine, or of whipping, or any combination of these punish. 
meats authonsed by law; but any sentence of upwards 
of thies years’ imprisonment passed by any such officer, 
shall be subject to the confirmation of the Sessions Judye 
fo whom such Deputy Commissioner or other officer is 
subordinate, 


All the Magistrates of the thiee classes shall be 


appointed by the Local Government, and shall be subor. 
dinate to the Magistiate of tho District. All Magiatrates 
oie to be indapaudent of the Sessions Judga, exaspt to 
cartain extout provided by the Code, 


The Loonl Government may divide Districts into 
Divisions qnd place any Maglstrate of the first or second 
class in ghaiga of a Division, under the control of the 
MAgistrate of the Distiigt, but he in his tmn, shall 
control any Magistiate within his Division. 
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The Local Government may diredt any two or more 
Magistrates to ait together as & Bench, and may invest 
such Bench with the powers of a Magis.ate of the 
fist, second, or thid class, and in the nbsence of such 
diréotion, the Bonoh shall have the powers of the highest 
class, to which any of ite mombeis, who 1s present, 
belongs. 

Every Province shall be divided into Sessions Div 
sions, and every Sessions Division shall bo » Distuct or 
consist of Districts, the Loo#l Government beng em- 
powored to alter, from time to time, the humber or oxtent 
of anch Divisions, There shall ben Sessions Indge for 
every Sessions Division, Tho Looal Government may 
appoint Additional, or Joint Sessions Judges, who shall 
exercise ull the powers of the Cot, but shall try such 
‘oases only as the Local Government dieats, or as the 
Sessions Judge makes oyer to them. A Sessions Judge, 
ok Additional Sessions Judge, or Joint Sessions Judge 
may pass any sentence suthorised by Jaw, bub any 
sentence of déath, passed by any such Judge, shall be 
gnbjeot to the confirmation by the High Oourt, 

The Looal Government may appoint Assistant Sésaions 
Judges, who cannot hear appeols, and pass sontencos of 
death, or transportation, or impiibonment for move than 
seven years, ‘hey oan try those oases only which the 
Sessions Judge makes over to them Any soitenco whish 
they may pass, of more than three yeala imprisonment, ix 
anbject to confirmation of the Sessions Judg,, 

Privileges of European British Subjects. 
The provisions of th8 Code apply to all petsons, witlfout 
distinction of xace, but a separate chapter 2elates to the 
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duvastigation and ,imal of offoncey committed by 
‘European Buitish subjects. The following provisions 
aie made for then ~~ 

(i). Tnorde ta have any cfiming! yuisdiction fp 

*referonce to such subject, 4 Sessions Judge must hamsgle 
«bo of the samé nationality, 

{2}, That for tle pwr poso of investigation, the judiptal 
officer must hold the double office of Magistrate of the 
fist class, and Justice of the Peace, and must slso he a 
Buropean Butish Subject. Such Magistiate shall haye 
power to punish up to three months’ imprisanment, ox 
‘fine of Rs 1000, or both, In qasep not adequately pup- 
Yehed by o sentence of that chatagter, the Mag state 
must commit the acoused to tha Court of, Seasjons, yplegs 
the offence complainad of, be punishable with death or 
tlanspottation for hfe, in which ¢nse the commitment shall 
be to the High Comt, 

{3] Any Magidtrate may entertain a complaint, and 
‘isme «process .to dompel the appearance of the acougad, 
ovithout regard to nationality, Butif the accusgd be a 
European Buit'sh Subjedt, sch )prooegs must be rckiin- 
able before a Magistiate, competent to enquire into, or 
try the case. 

(4). ” Sessions Judges, ox, Additional Sessions, Judges, 
and when especially empowoed by the Local (oyan- 
mont, Assistant Seseions Judges of three yems’ standing 
oan pass sentence, Hot excocding ono peal's umptisonment, 
o1 fing, o1 both, If atany stage of the proceeding, the 
Sessions Judgo thin«s thet such gentence would be 
inlequate, he shall, tansfa thee oase to the Hikh 


Cou 


( 61 ) 


(5). A European Butish Subject convicted by 
Mogistiate, may appeal bo the Couyt of Session, o1 to tho 
High Comt he Hgh Comt is vested with power to 
order any Euopean British subject, unlawfally dotained 
withni its jatisdiotion, to be brought be'oe it to abide its 
further order, but the High Oout ia ox nessly prohib ted 
from issuing any wnt of Habdas Corpus &o. beyond the 
Presidency Towns. 

(6). The High Court 1s vested with the dame powers, 
with respect to inquiries and charges against Huropean 
British Subjects, as the Cowt of Session has wlth reg- 
povt to inquitles and charges against othar persons 

The Police-Administration —Act V. of 1861 
is tho foundation of the Polcs-admimstiation through. 
out the country, exoopt the Presidency Towns, In 1867 
and in 1868, Aots were passed enrolling the Town-Police 
under the Geneal Act, the Town having to pay for 
them, 

Bombay has a local Act, called the Bombay District 
Police Act of 1867, which provides that the suporinten: 
dehee of the Police thoughout the Bonibay Presidency 
shall vest in the Governor, and that its administration 
shall vost in Oonimissionas, and in each” Distiict in o 
District Superintendent, subject co the connol and direa- 
tion of the Magistrate of thé Distiict ‘fhe Village-Police 
is administered by the lattor, who may appoint a Police 
Patel foreach village, but in making the appointment 
shall pay due regard to any hereditary clan we perform 
tho duties connected wjth it, = * 

« In the town of Bombuy; Adts XIII of 1856, XLVI 
of 1860 remain in foxes, 
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‘Lho regulation of Police in Madras was pvovided for 
by Acé XXIV of 1869, which was amended by the local 
Act V of 1865, No rention is made of the Magistrate 

_Jn connection with ity :dininatration. 

The Town-Police, 1n Madras, us jnco.porated with the 
general, foice of tho Piesidency, and the tawn wat 
doglarad to be pat cf the genernl District, the whola 
being iendered subject to the Act XXIV of 1859, 

Tho Oaloytta Town-Police 1s xegulated by Act TV of 
4866 ( B C.,) which provided thet the admnistation 
of the Police should be vested in an officer, styled tha 
Commissioney of Police, to be appointed by the Local 
Government, who can also appoint one ox more deputies 
io perform any of the Commissioner's duties, under his 
ones. A gpecil Polles-force is provided for the town 
of Qaloutte, its strength bemg determined by the 
Lieutenant-Goveinor, with the sanction of the Supreme 
Government The Conmissicnor appoints thom, and may 
fine, suspend, ov disms& them, Calontts.is divided into 
Police Districts by tho Lieutanant-Governo, and the 
oxisting Magistyatds of the Polica are appomtedi under 
the Act. : 

Ry Act TT of 1866 (BO), the suburbs of the town 
of Calcutta were excluded from the gonexel RolinmDiay 
tide of the ‘Provinces, nnd placed under the exclusiva 
direction and control of the aera of Foliage fos 
the town of Oalentta. 

Aot ITT of 1869 provides for the iat of the 
Rymal Police in the North<Wegbern Proviness, Tha 
Magistrate of the District is'ompowerdd to nominate vil- 
lage watchmen, 
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The Justices of the Peace~Aot IT. of 1869 
amended the law relating to the appointtaent of Justices 
of the Ponce It provided that, except in the Presidency 
Towns, the Governor General in Council and every TLocal— 
Government might appoint any number of O vil Servants, 
or other Buitish mbhabitants, to actas Justices of the 
Peace. In the Prcsidency Towns, thei appomtment rests 
with the Local Government Tor these towns, any per: 
sons resident within Bhitish India, and not being tha 
subject of any Toeign State, me oligible. They have the 
power to commit foi trial Mmopean British Subjects to 
the Court prescribed in that behalf. The Moffasil Justices 
of the Pence, being servants of the Goveinmont, have 
power to commit for trial Emopean British, and Ohiistian 
sulyeots of He: Majesty, within the dominion of Indian 
Princes in alliance with Ile Majesty. 

‘The Coroners —The law relating fo the Coroners 
jn the Presidency Towns, was consolidated by Aot IV. of 
1871, They are appointed and may be suspended by the 
Looal Governnient, They must enquire into the enuse of 
death, wheneyer any person has died by accident, homi- 
cide, suicide, in prison, orauddenly by means unknown, 
On receiving notiée of such death, the Coroner must sum. 
mon a jury, view and examine the body, summon witnos- 
ses, and finally diaw up tho inqus tion acomding to tho 
finding of the juryso. the opinion of the majorty. 


CALCUTTA-UNIVERSITY-QUESTIONS 
Trom 1872 1887, 


a 

‘1. Give the heads of jurisdiction of the High 
Court. Is the procedure the same in all jurisdictions » 
What is now the jurisdiction of Munsiffs and Dis- 
trict Judges 7 

2, How far have their own laws been ptesdrved 
to the natives of India (1) in Oalouite, oe tho 
‘Motussil p 

8. When were the Bengal, Madras, and ‘Bombay 
Regulations, respectively, first formed into a code 7 
Wnen did they cease y Hew does wn Act differ from a 
Rogulation ¢ What Legislatures were crented by the 
Tudian Council’s Act of 1861 9 

4, Hnoumeiate the different srilen of Civil 
Courts in Bengal, stating what suits tiey are res- 
peatively empowered to tiy. What ig the differance 
between a High Court aud s Chief Court? 

6, What were the owoumstances which tod to 
the establishment of the Supreme Court of Oalenttn, 
Give 4 brief sketch of the first 8 yems of its higlory 
and of the restrictions which woe imposed on ite 
powers by the Act of 1781, 

6. What rights of appeal to the Pxivy Council 
are given by the Churtere of the High Caurts, and 
in what cases, must loaye to appeal bo obtained front 

the High Comb? 


( i) 


% Besides the High Comt what Courts in 
Bongalexetqgg ordinary original jurisdiction 7 What 
is the pecuniary limit to the subject matter of suits 

cognizable by the lowest Comt ¢ 

78. Ove. what kinds of claims and to what 
specuniaiy limi hasa Com of Sinall Causes jn, the 
Mofusgil jurisdiction 9 

9, What changes weie made in the gonauitution 
nf fhe Legislative Coungil in 1853 and 180} respect 
wely ? ‘What meagnves require theiprevious sanction 
of the Goveinoi-General before they can be intto- 
duigod-into the Council 2 0 

10 Give a short bletich of the-aivil juusdiction 
of ithe Revenue Courts in Bangal from" the time of 
their establishment down to the year 1869, 2: 

Ji, What wee the different bodies of statute 
las in‘fortélin India in the yeat 1884? 5 

12. Contrast the powers of the former Supreme 
‘Oouit ‘and ‘the present High Oourtio? Calcutta with 
regaid to their jutistlction as Courts of fist 
‘instante! ¢ - * , 

18. Odmpivre the legislatures of 1884 aud 1858, 
What are the advantages of the chanires mtrodnoed 
in the Legisiative Clounil tn 1858,» rot 

14 Describe the zrowth of the “Privy Couneil” 

. and state ealeftilly its powers to ontettam appeals 
from Tudia! oo . ' 

15. When how, and by what authority wete 
the Supreme Court and the Sudder Déwahi Adawlat 


{ ai, Y 
respectively donstituted Stato briefly their sespec- 
tive functions, and their telative position as resulting 
from the legislation of 1781. 

16. What control if any, Has the Governior~ 
Goueral aa such, ovér the altacens legislative bodies 
in the ¢ountiy 9 i dn 

17. In what classes ee and by viltue of 
what authority, would the High Comt,in' thé exer 
cise of its ordinary original crvil jurisdiction, the 
District Courts, and the Subordinate Civil Comts 
wof Bengal, administer Handu law fnd Mahomednan 
lew? What law would they admmmister in other 
classes of suits where tle paities are Hindus or 
Mahomedans ? 

18 Discyss the following questicns 44 « 

(2) In Bengalis the Cumt of t o Subordinate 
Tuagd inferior to the Cohut of the Distifch Judged 2 
(2) Is the Small Cause Oourt of Caleutta inferior 
to the High Court of Bengal aid subject to’ its 
superintendends 7 

19, Whdn and in what way was the use and 
enjoyinent of their owa laws and usages fist seouredt 
to the Minds of the Bongal Presidency 2 to what 
enngtments nie the limits ‘of such use and enjoyment, 
and the measties taken to secute the game in the 
three Presidencies ti to be found 2 ; 

20. State somes of the important provisions of 
the Regulating Act’ (18 cs, ITT, e 63) What was 
the immediute conseqnence of tts intrcduction ? ; 


(Ww) 


21, Compare in general terms the powers of 
and functions of the Original Side of the High 
Court with those of the highest Court of omginal 
jurisdiction in the Mofussil ? ; 

22, Point out the leading distinctions between 
the Presidency Town and the Mofugsil. What is 
the historical origin of the distinction ¢ 

23. Give a shoit scgount of the Courts of 
Request in India prior to 1860, stating their powers. 

24. What ware the plovisiony of the Sessions 
Courts Act; when was ib passed, with what object, 
and by what Act was it repealed 7 

25. What remains of the ancient powers exer- 
cised by the Privy Council 7 

26. What doos its extraordinary jurisdiction 
enable the High Court to do 2 

27° Mention the chief provisions of the Indian 
Councils Act 1861 (24 and 25 Vict, 0, 67.) ag summa- 
need by Mr Cowell, 

28, How far did the establishment of the High 
Qourta represent an alteration in the administration, 
of justice ? Give an outhne of the nature and extent 
of the jurisdiction of the Calcutta High Court. 

29, Previously to 9 Geo LV, ¢. 78, which esta- 
blished courte for the relief of Theolvent debtors'in 
Indie in the year 1829, how was relief granted to 
Insolvent debtors in the Pysidenoy Towns 7 
* $0. In what cases isa Coroner called upon to 

act; and what are his duties ? 
The End. 
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Acr No. VI or 1889. 

An Act to amend the Indian Succession Act, £865, 
the Probate and Administration Act, 1881, the 
Court-fees Act, 1870, and the Indian Stump Act, 
1879, and to make provision with respect to cerluviy 
other matters, 

Werras it is expedient to amend the Indian Suc- 
cegsion Act, 1865, the Probate and Administration Act, 
1881, the Court-fees Act, 1870, and the Indian Stamp 
Act, 1879, and to make provision with sth to 
certain other matters; Itis hereby enasted as follows :—~— 

1. (2) This Act may be called the Probate and Ad- 
Penceetpeaieea’ and ministration Act, 1889 

(2) It applies to the whole of British India (inclu- 
sive of Upper Burmah except the Shan States); and 

(8) Té shall come into force at once. 


Indian Succession Act, 1865, 


2 After the 4th clause of the explanation to sec- 
Amendmont of tion 284 of the Indian Succession 
seotion 234, Act X, Act, 1865, the following shall be 

5. * added, namely — 

* 5th, that the person to whom the grant was made 
has wilfully and without reasonable cso omiticd to 
exhibit an inventory or account in accordance with 
the provisions of Part XXXIV of this Act or has 
exhibited under that Pat an inventory or account 
which is untrue in a material respect.” 

8. In section 244 of the same Act, for tho words 
Amendedmentofsec. “and that the petitioner is the ex- 
thon 244, Act X, 1865 » ecutor therein nancd” the forlowing 
shall be substituted, namely -— 


%. 
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“the amount of assets which are likely to come to 
tho petitioner’s hands, and 


“that the petitioner is the executor named in the 
will,”, 


4 Tor the last forty two words of section 254 of 


Amendment | of the same Act the following shall 
seotion 254, Act X, 154 substituted, namely — - 

“he having undertaken to administer the same, and 
to make a full and tiue inventory of the said property 
and credits and exhibit the same in this Court within 
six months from the date of this giant or within such 
further time as the Court may from time to time 
appoint, and also to render to this Court a true ac- 
count of the said proyerty and credits within one 
yeaa from the same date or within such further time 
as the Court may fiom time to time appoint.” 


5. For the last forty-five words of section 255 of 


Amendment of the same Act the following shall 


seen 205 Act Xho substituted, namely :— 


“he having undertaken to administer the same, 
and to make a full and true inventory of the said 
property and credits and exhibit the same in this 
Court within six months fom the date of this gant 
or within such further time as the Court may from 
time to time appoint, and also to 1cnder to this Comt 
a true account of the said property and jeredits within 
one year from the same date or within such further 
time as the Court may from time to tame appoint.” 


6. In section 256 of the same Act, for the words 

Amendment of “Every person to whom any giant 
seation 266, Act X, of ad ninistration shall be commit- 
Lee ted” the words “very person to 
whom any grant of letters of administration is com- 
mitted” shall be substituted 
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; 7. For section 277 of the ame 

Substitut \E : , 

now section for see. Act the follon ing shall be substi- 
tion 277, ActX, 1865. tuted, namely a 


«977 (2) An executor or administrator shall, within 

Inventory andao. six months from the giant of pro- 
count bate or letters of adminisiiation, or 
within such further time as the Court which granted 
the probate or letters may fiom timo to time appoint, 
exhibit in that Court an inventory contaming a full 
and tiue estimate of all the propaity in possession, 
and all the credits, and also all the debts owing by 
any person to which the executor or administrator 1s 
entitled in that character, and shall in lke manner, 
within one year from the grant or within such {further 
time as the said Court may fiom time to fime appomt, 
exhibit an account of the estate, showing tho assets 
which have come to his hands and tho mannor in 
which they have been apphed or dispcsed of. 


“«(2) The High Court may from time to timo pie- 
sctibe the fo_m in which an inventory or account under 
this section is to be exhibited 


“(8) If an executor or administaator, on being re- 
quied by the Court to exhibit an inventory o account 
under this section, intentionally omits to comply with 
the requisition, he shall be deemed to have committed 
an offence under section 176 of the Tudian Penal Code. 

(4) The exhibition of an intentionally falac inven- 
tory or account under this section shall bo deemed to 
be an offence under section 198 of thal Code.” 


8 In section 277.A of the samo Act, for the words 

Amendmont of “it is sought to oblain a giant” the 
section 277A, Act words “a giant las beon made”, 
E 1865 ' and for the words and’ figwes “the 
person applying for administration after tle firgl day 
of April, 1875,” the wod “adminis aator ’, shall be 
substituted. 


4 PROBATE AND ADMINISTRATION ACT, 1889, 


9 (2) In section 283 of the same Act, for the words 

Amondment of “the country in which he was 

sootion 283, Act X, domiciled’ the words “British 
6. India” shall be substituted. 


(2) The allustratron ta the same section is hereby 
repealed, 

Ad&tion to Act 10. To the same Act the following 
X, 18665 shall be added, namely :—- 


«388 (Z) When a grant of probate or letters of ad- 

Sumendor of 1¢ Ministiation is revoked oy annulled 
yoked probate or under this Act, the person to whom 
lotters of admms- the grant was made shall forthwith 
malo, dehver up the probate or letters to 
the Court which made the grant. 


“(2) If such person wilfully and without reasonable 
cause omits so to deliver up the probate or letters, he 
shall be punished with fine which may extend to one 
thousand rupees, or with imprisonment of either des- 
cription for a term which may extend to three months, 
or with both.” 


Probate and Adminstration Act, 1887. 


11 After the 4th clause of the explanation to 

Amendment of section 50 of the Probate and Ad- 
gsoction 60, Act V, munistiation Act, 1881, the follow- 
1881. ing shall be added, namely -— 


“5th, that the person to whom the giant was made 
has wilfslly and without vcasonable cause omitted to 
exhibit an inventory or account in accordance with 
the provisions of Chapter VII of this Act, or has 
exhibited under that Chapte: an inventory o1 account 
which is untrue in a material respect” 


12 For tho portion of section 76 of the same Act 
Amendment of begmning with the words “he 
section 76, Act V, having undertaken to administer 
‘a the same’ and onding with the 
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words “within one year from the same date” the 
following shall be substituted, namely :— 

“he having undertaken to admmister the same, and 
to make a full and true inventory of the said property 
and credits and exhibit the same in this Court within 
six months from the date of this grant or within such 
further time as the Court may fiom to time appoint, 
and also to render to this Court a true account of the 
said property and credits within one yea fiom the 
same date ot within such fuithor time as the Comb 
may from time to time appoint” 

18. For the portion of section 77 of the same Act 

Amendment of beginning with the woids “he 
section 77, Act V, having undertaken to administer 
eek the same” and endmg with the 
words “within one yea fiom th> same date” the 
following shall be substituted, namely — 


“he having undertaken to administer the same, and 
to make a full and true inventory of the said property 
and credits and exhibit the same in this Comt within 
six months from the date of this grant or within such 
further time as the Court may fiom time to time 
appoint, and also to render to this Court a true account 
of the said property and credits within one year fiom 
the same date or within such futher time as the 
Court may from time to time appoint.” 


Substitution of 14 For section 90 of the same 


now section for sea- Act the following shall be substitu- 
tion 80, Act ¥ 1881 tod, namely — 


90. (2) an executor or administrator has, subject: to 

Power of excentor the provisions of this section, power 
or admimatrata, to to dispose, as he thinks fit, of all or 
dispose of proparty any of the property for the time 
being vosted in him under section 4, ~ . 


(2) The powér of an exccutor to dispose of fmmove- 
able property so vested in him is subject to any restric- 
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tion which may be imposed in this behalf by the will 
appointing him, unless probate has been granted to 
him and the Court whizh granted the probate permits 
him by an oider in writing, notwithstanding tho 
yestriclion, to dispose of any immoveable moperty 
specified in tho onde: in w manner permitted by the 
order 

* (8) An administrator may not, without the previous 
permission of the Court by which the letters of 
administiation were granted,— 


(a) mortgage, charge or transfer by salo, gift, exchange 
or otherwise any immoveable property for the time 
being vested in him under section 4, or 


(b) lease any such property for a term exceeding 
five yeas. 


“¢4) A disposal of property by an executor or 
admuinistraton in contravention of sub section (2) or 
sub-section (9), as the c1se may be, is voidable at the 
instance of any other petson interested in the property, 


“(5) Before any probate or letters of administration 
js or ere granted under this Act there shall be endorsed 
thereon o1 annexed thereto a copy of sub-sections (1), 
(2) and (4), or of sub sections (2), (2) and (4), as the 
case may be. 


“(6) A probate or lotters of administration shall 
not be rendered invalid by reason of the endorsement 
ox annexure required by the last foregoing sub section 
not having beon made thercon or attached thereto, nor 
shall the absence of such an endorsement or annexure 
authorise an executor o administrator to act otherwise 
than im accordance with the provisions of this section.” 

Substitaion of 15 For section 98 of the same 


now sootion for sco- Act the following shall be substitu- 
tion 98 Act V, 1881. ted, namely eu 
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98 (1) An executor or administrator shall, within 


Inventory and ac. six months from the grant of pro- 
count bate or letters of administration, or 


within such further time as the Court which granted 
probate or letters may fiom time to time appoint, 
exhibit in that Court an imventory containing 9 full 
and true estimate of all tho property m possession, 
and all the credits, and also all the debts cwing by any 
person to which the executor or adn inistrator is 
entitled in that characte:, and shall in like manner, 
within one year from the grant or within such further 
time as the said Court may from time +o time appoint, 
exlubit an account of the estate, showing the assets 
which have come to his hands and the manner in 
which they have been applied or disposed of. 


“(2) The High Court may from time to time pres- 
cribe the form m which an myentory or account under 
this section is to be exhibited. : 


“ (9) Ifan executor or administz ator, on being required 
by the Court to exhibit an inventory or account under 
this section, intentionally omits to comply with the 
requisition, he shall be deemed to have committed an - 
offence under section 176 of the Indian Penal Code. 


“(4) The exhibition of an intentionally false inyen- 
tory or account under this section shall be deemed to 
be an offence under section 198 of that Code.” 


16. In section 99 of the same Act, for the words 

Amendment of “it is sought to obtain a grant” the 
kection 99, Act V, words “a grant has beon made,” and 
18h, for the words “tho person applying 
for administration” the word “administrator”, aa ‘be 
substituted u 


Addition toActV,* 17. To the same Act the fdllowing 
881, shall be added, namely :— 
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“167. (2) When a prant of probate o1 letters of 

Sunendor of re. &lmiristiation is revoked or annul- 
voked pobato or led andor this Act, the person to 
loltas of admmie- whom ihe giant was made shall 
nahin forthwith deliver up the probate or 
letters to the Court whish made the giant. 


“(2) If such person wilfully and without sufficient 
cause omits so to delive: up the probate or letters, he 
shall be punished with fne which may extend to one 
thousand 1upees, or with imprisonment which may 
extend to thice months, or with both” ° 
Oourt-fees Act, 1870, and Indian Stamp Act, 1879, 

18. (2) Article 16 (Administiation-bond) of the 

Amendment of Second schedule to the Court 
Aot VII, 1870, and fees Act, 1870, is heeby 
Act I, 1879 repealed. 


(2) In article 6 of the gecond schedule to the Court- 
fecs Act, 1870, for the words “ Bail-bond or other 
instrument of obhgation not otherwise provided for 
by this Act, when given by the direction of any Cout 
or executive authority” the following words shall be 
substituted, namely :— 

“Bail-bond or other instrument of obligation piven 
in pursuance of an order made by a Court or Magis 
trate under any section of the Code of Criminal 
Procedure, 1882, or the Code of Civil Procedure” 

(8) In aaticle 2 of the first schedule to the Indian 
Stamp Act, 1879, after the words “Administiation- 
bond.” the following shall bo added, namely :— 

“including a bond given under section 256 of the 
Indian Succession Act, 1865, section 6 of the Govern- 
ment Savings Banks Act, 1878,' section 78 of the 
Probate and Administration Act, 1881, or section 9 or 
section 10 of the Succession Certificate Act, 1889 

(4) Th article 18 of the first schedifle to the Indian 
Stamp Act, 1879, after the words “not otherwise 
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provided for by this Act” thee shall be added the 
words “ or by the Court fees Act, 1870.” 


Miscellaneous. 


19, Notwithstanding anything in section 90 of the Pro- 

Vihdation of acts bate and Administration Act, 1881, 
unter giants of ad- & disposal of propor iy by an executor 
mimstrationaheady oy administrator who was appointed 
aay before the commencement of this 
Act, and to whom the provisions of that seclion were 
apblicable, shall not be void by reason only that the 
consent of the Court to the disposal of the property 
was not obtained 


20, (1) Any penalty on forfeitme under section 19G 
Recovery of pe OF section 19H of the Court-fecs 
nalties and foifor. Act, 1870, may, on the centaficate of 
foe Act the Chief Controlling Revenue- 
authouty, be iccovered fiom tho 
executor or administrate: as if ib woe an anicar of 
ipadeeveane by any Collector in any pat of British 
nda. 


(2) The Chief Controlling Revenue-authnity may 
remit the whole or any part of any sich penalty or 
forfertine, or any part of any futher yenaliy payable 
under section 19H of the said Act 


21 The following portion of section 7, clauso (3), of 

Repeal of pmt of the Act of the Licutouant-Governor 
seotion7 (8), Bengal of Bengal in Council No VII of 
Act VII of 1880 1880, entatled the Public Demands 
Recovery Act, 1880, namely — 

“or in the following Act passed by the Governor 
General in Council, that is to say, in. Act VII of 
1870, ‘the Court fecs Act, seclions 19G, 19H,” 
is hereby repewled 


Act No, VII or 1889. 
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Tue SECOND SCITEDULE Forns or cERrrivioaTE 
AND BXLENDED CLRUTICATL, 


Act No. VII or 1889. 
THE SUCCESSION CERTIFICATE ACT, 1889 


An Act to facilitate the collection of debts on succes 
sions and afford protection to parties payyng 
debts to the representatives of deceased persons. 


Waurvas it is expediont to facilitate the collection 
of debis on successions and afford protection 4o partios 
aying debis to the representatives of deceased persons ; 

fe is hereby enacted as follows — 
1. (@ This Act may be called 


Title, commence. i 
: Succession Certificate Act, 


mont, extent and the 
apphoation 1889, 
(2) Itshall come into force on tho first day of 
May, 1889. and 
(3) It extends to the whole of British India 
(inclusive of Upper Burma except the Shan States); 
(4) But a certificate shall not bo granted there- 
under with respect to any debt o1 tink | to which a 
right, can be established by probate o1 letters of ad- 
ministration under the Indian Succession Act, 1865, 
or by probate of a will to which the Hindu Wills Act, 
1870, applies, or by letters of administration with a 
copy of such a will annexed. 
2. (1) The enactments specified in the fist schedule 
Ropeal are repealed to the oxtent men- 
; tioned in the third column thereof. 
‘@) But nothing in this Act shall affant any oor. 
tificate granted before the commencoment of this Act 
under Act XXVII of 1860 or any enactment repealed 
by that Act : 
(8) Any enactment except this Act and section 152 
of the Probate amd Adminisiration Act, 18819 or any 
document, referring to any enactment repealed by this 
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Act shall, so far as may be, bo construed to refer to 
this Act or to the corresponding portion thereof 


3 In this Act, unless there is 
something repugnant in the subject 
or context,— 


(2) “District Court”, subject to the other pro 
visions of this Act and to the provisions of proviso (b) 
to section 23 of the Punjab Courts Act, 1884, and of 
any other like enactment fo. the time being in force, 
means a Court presided over by a Distiict Judge: and 


(2) “security” means— “ 


(a) any promissory note, debenture, stock or other 
security of the Government of India; 


(b) any bond, debenture or annuity charged by the 
Imperial Parliament on the revenues of India ; 

(c) any stock or debenture of, or share in, a com- 
pany or other incorporated institution , 

(d) any debenture o other security for money 
issued by, or on behalf of, a local authority ; 

(e) any other security which the Governor General 
in Council may, by notification in the Gazotte 
of India, declare to be a secuiity for the pur- 
poses of this Act, : 


Definitions, 


Proof of ropresen- 
tative titlo a condi. 
tion procedent to ra- 
covery though tho 4 (1) No Court shall— 
Oonrts of debts 
from dobtors of 
decoased porsons, 


(a) pass 2 decree against a debtor of a deceased 
person for payment of his‘ debt to a person 
claiming to be entitled to the effects of the 
deceased person or to any part thereof, or 

() prsceed, upon an application of a person claim- 
ing to be so en.itled, to execute against such 
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a debtor a decree or oder fo. the payment of 

his debt, ae 
except on the production, by the person so claiming, 
of— 


(i) a probate or letters of administration evidencing 
the grant to him of administration to the 
estate of the deceased, or 


Gi) a certificate granted undor section 86 or section 
87 of the Administrator Generals Act, 1874, 
and having the debt mentioned therein, or 


(iii) a certificate granted under this Act and having 
the debt specified therein o 


(iv) a certaficate granted nnder Act XXVII of 1860 
or an enactment repealed by that Act, or 


(v) a certificate granted unde: the Regulation of 
the Bombay Code No VIII of 1827 and, if 
saa after the commencement of this Act, 

aving the debt specified thercin. 


(2) The word “debt” in sub-secjion (Z) ineludea 
any debt except rent, revenue a profits payable ina 
respect of land used for agricultural purposes 


R bemg a debtor to the estate of a deceased Hindu, exooutod 
a bond promising to pay tho debt to V te divided brothoy of the 
decensed as hishen <A snit having been filed against V by the 
widow of the deceasod, who claimed ine oainto KR offiied > pry 
the debt to V on production of a certificate undor Act XXVIII, 
but not otherwise, Held, that as R had oxconted » hond promis. 
ing to pay the dobt to V, ho cowld not roly on flo protectwu 
affordel by Act XXVII~Keltam Zarundur v Pitapur Zin ndur 
IT R.9 Mad 176, 


A dobior bas no right to maintain a suit for cancollation of 
a cortificate and for n declaration that tho cortificate-helder i 
Bee entitled to tho dorlificato—Gaura v, Gayadin 1, R 4 Al 
The word ‘debtor’ doos not include the purchaor of a morlgagod 
property, who is in. no sonse a debtor; nor doos tho Section co x- 
template case of a decice othor than a porsonal decroa--Rag! x 
Nath Shaha y. Poresh Nath Pundart I lL BR 16 Cal 64. 
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In cases not goveined by tho Indian Sneceasion Act (X of 
1806), probates and lettors of admimstiation gianted by the High 
Court of Bombay in rospeok of Tindus, Mahomedans and other 
porsona not usnally designated as Biatish aubyocts take offect only, 
and can only be gianted, for the purpose of 1ecovering debts 
and securimg debtois paying the game, excep) so far as 18 other. 
wiso provided in Act XXVII of 1800—Ir 1¢ Hays Ismast Hagi 
Abdula ILL BR 6 Bom 462. 

When, upon the doath of the obligee of a money bond, the 
light to 1enhze tho monoy bag devolved in specific shares upon 
his hews cach of such hews cannot mamtam ao separate 
awit fo. 1ecovery of Ins sharo of the money due on the bond— 
Kandhaya Lally. Ohandral. U. R. 7 Al 813%. B, (Mahmood 
J, dissenting.) a 


5. The District Court within the jurisdiction of 

Gonrt having Which the deceased oidinarily resid- 
jurisdiction to grant ed at the time of his death, or if at 
corifloate. that time he had no fixed place of 
residence then within the jurisdiction of which an 
pat of the property of the deceased may be found, 
may giant a certificate under this Act. 

A coitificato can be gianted only for the oxtate of a British 
subject either rendent withm the district whee the cartificate 
is sought, or elso having no fixed place of 1osidence The Act 
does not make provision fcr administration of the effects of a 
forergner domiciled abroad -Afy Ibrahvm Alikhan y. Zialunnissa 
LLB 12Bom 160, 

6. (1) Application for such a certificates must be 

Application for made to the District Court by a 
certificate. petition signed and verified by or 
on behalf of the applicant in the manner prescribed by 
the Code of Civil Procedure for the signing and 
verification of a plaint by or on behalf of a plaintiff, 
and setting forth the following patticulars, namely :~- 

(a) the time of the death of the deceased ; 

(b) the odinary iesidence of the deceased ai the 
time of his death and, if such residence was 
not within the local limits of the jurisdiction 
of the Couzt to which the application is made, 
fhe property of the deceaséd within those 
limits ; 
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(«) the family or other near relatives of the deceased 
and their respective residences ; 

(d) the right in which the petitioner claims; 

(e) the absence of any impediment under section 1, 
sub section (4), or under any other provision of 
this Act or any other enactment, to tho grant 
of the certificate or to the validity thereof if it 
were granted: and 

(f) the debts and securities in respect of which the 

a certificate is applied for. 

(2) If the petition contains any averment which the 

erson verifying it knows or believes to be false, or 
foes not believe to be true, that person shall be subject 
to punishmeut according to the provisions of the law 
for the time being in force for the punishment of giv- 
ing or fabricating False evidence. 

7. (2) If the Distrct Court is sat sfied that there is 

Procedure on ap- ground for entortaining the applica. 
phoation. tion, it shall fix a day for the hearing 
thereof and cause notice of the application and of the 
day fixed for the heaing— 

(a) to be served on any person to whom, in the 
opinion of the Court, special notice of the 
application should be given, and 

(b) to be posted on somo conspicuous part of the 
court-house ond published in such othor 
manner, if any, us the Cout, subject to any 
rules made by the Tigh Ccurt in this bohalf, 
thinks fit, 

and upon the day fixed, oras soon thercafter as 

may be practicable, shall proceed to decide in a sum- 

mary manner the 1ight to the certificate. , 

(2) When the Court decides the right thereto to 

belong to the applitant, it shall make an order {oF the 

grant of the certificate to him, 
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(8) If the Court cannot decide the right to the 
certificate without determing questions of law or 
fact which scem to it to be too inticate and difficult 
for determination in a summary proceeding, it may 
neveitheless giant a certificate to the applicant if he 
appears to be the person having pruma facie the best 
title thereto. 


(4) When there are more applicants than one for a 
certificate and it appears to the Court that more than 
one of such applicants are interested in the estate of 
the deceased, the Court may, in deciding to whom the 
certificate is to be granted, have regard to the extent 
of interest, and fitness in other zespects, of the appli- 
cants, 


Where the question aa to right to a certifionte 1s between two 
parties one of whom, accoiding to certain given faats, would ba 
the hei and the other a to al stranger, those facts must be gone 
into and determmed although euch procedure involves to a certan 
extont the trial of a question of title Asgar Reza v. Abdul 
Hosen I L BR 16 Onl 574, 


The father s father’s brother's son of a decoased porson stands 
nearer to him in right of succession than his father’s brothers 
daughter's son and is theoforse piofercntially entitled to n certifi. 
cate Gopal Chunder Nath Ooondu v. Har das Chim I LD R 1h 

fal 8483 


EB «® Hindu goverrod by tho Mitakshara law, died leaving 
two sons, @ P ond K P amino, and a widow G EK the mother of 
K P. Hold, that G P was ontitled to a certaficate in preference 
to G. K —Gowrah Kolvt v Fujgadhur Purshad I, L R 6 Cal 219 


A certificate may properly be refused to o Karnavan of a 
Malabar farwad, whon the bulk of the debt to be collected 18 
fonnd to be due by the Kainayan himeolf under a decree obtuned 
agamst him by Ina pradsnesam Madhava v Gowndal LR 6 
Mad. 4 


A joint certificate should not be granted but the Court onght 
to deodo who 1s profeiontially ovfitled to it—Jamnabas y. 
Hostubar I LR 11 Bom. 179; Madan Mohun v Ram Dial § Al 
195 . 

Under the old Act it was held that a amt brought without 2 
cortificet+e must be dismissed if the refuaal of the debtor to pay pro- 
eseded not from any frandulont 01 vexationa motive but from appre- 
henson of having to pay the debt twice over—Afuttann al v, Tie 


SUCCESSION CERTIFICATE ACT, 1889 19 


Bonkof MadrasI L R 7 Mad 116, But that whoro there waa no 
reasonable doubt as to the peraon ontitled to tho poporty claimed 
in the suit, a certificate was unnecessaly In re Ramdas Bry 
GovandasI L R 10 Bom. 107, The new act makes a cortafonto 


necessary in all cases. 


In admimatering the provisions of Act XXVII of 1860 the 
Courts moe not bound to enter on tho detormmation of iniricate 
questions of law on fact, but are bonnd to giant a cortificate to 
the peison who has prima. facie tho clearest title to tho succesaion 
ag the natal hor leaving a person who sets np 3 special tillo to 
establish 1b by anit Surforji v. Kamakshiamba t LR. 7 Mad. 46% 
See also Piankisto Biswas v. Nabaduip Ohunder Biswas I 
L&R 8 Cal 868, 


Proximity of residen@e and of kinship aio not such conmdora- 
tions as would entitle 2 person to have a certificate im preforonce to 
one who has p)+ma facts the’bette: title to tho owneishrp 7.L R 
4Oal, 411, A father’s brothen's grandson must be preferred to a 
brother’s danghter’s son—ZIbid; and in respoot of tho pivato ostate 
of a doceaged monunt, the apnitual son (c) ea) must be proferrod 
to the spiritual brotha: (Gurubhat) I. R,4 Cal 954 


Art 178 of the Limitation Act docs not affoxt sn applicntion 
ander Act XXVIT of 1860 for a cartifionte to colleot debt duo to 
the estate of n decensod poison Janaki y Kesavalu I  R 8 
Mad 207; Bar Manckbar y Manekj, Kavasy.T Il, R 7 Bom 218, 
But the Court will refuse to grant a cortifloate undor Act XXVIL 
to collect the debts of on intestate who has boon don 40 yoars 
at the time of making tho appheation the presumption boing that 
debts due to the ostato musthave been bared by imitation Koonj 
Bohary Ohowdhry vy, Gocool Ohunder OhowdhryI Ti R } Onl 610, 


Undor Mithtla law tho mothor of s mmor yas hold to bo 
entitled to a cartifigate in pioferonoe to thofathor TL. R 5 Col. 


43, 


Whoro a person to whom a cortiflowo lad been mud ander 
Aot XXVII of 1860 to aolloct tho dobis due to tio esinte of a 
deceased Tindu, but who had no shar o1 1 {o103b mi anol oatato 
contracted a debt for the purposo of paymg debts duo from auch 
estate and chagod anch ostate with the paymont of auch dobt, 
held that tho oroditor could not by yn tuo of tho wots of snoh por. 
s0n claim to recover the monoys advanced by him ta such poraon 
from the hous and ogtato of tho deconsed, oven thouph sich 
moneys had been applied to the hquidation of tho dobta of the 
deceased Huma y. Blac RamI L R 2 Al 613, 
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8 When the Diswict Court grantsa certificate, iv 

Contents of cor- Shall therein specify the debts and 
tafleate sezurities sct forth in the application 
for the cortificate and may thereby empower the 
person to whom the certificate is granted— 


(a) to receive interest or dividends on, or 
(b) to negotiate on tiansfer, or 


(c) both to receive interest or dividends on, and to 
negotiate'or tiansfer, 


the securites or any of them, 


oy 


9. (1) The District Court shall in one ~— in which 
tei it proposes to proceed under scction 
8 cee Pret 7, sub-section (8) 01 sub-section (4), 
granteo of cortii- and may in any other case, require, 
ente as a condition precedent to the 
granting of a cortificate, that the person to whom it 
proposes to make the giant shall give to the Judge of 
the Court, to enure for the benefit of the Judge for 
the time being, a bond with one or more surety or 
sureties, or othe: sufficient seourity, for rendering an 
account of debis and securities received by him and 
for indemnity of persons who may be entitled to the 
whole or any part of those debts and securities. 


(2) The Court may on application made by petition 
aud on cause shown tu its Sulusfuction, aud u pon such 
terms as to security, or providing that the money 
received be paid into Comt, or otherwise as the Court 
thinks fit, assign tho bond or other security to some 
proper person, and that peison shall thereupon be en- 
titled to sue thereon in fis own name as if it had been 
originally given to him instead of to the Judge of the 
Court, and to recover, as tiustee for all persons 
intere&ted, such amount oa may b6 recoverable there- 
under. 


SUCCESSION CERTIFICATE act, 1819 21 


10. (2) A District Court may trom time to time 

Extonmon of cor. on the application of the holder of 
tificate, a certificate under this Act, extond 
the certificate to any debt or security not originally 
specified thercin, and every such extension shall have 
the same effect as if the debt or security to which the 
certificate is extended had been onginally spocifed 
therein. 

(2) Upon the extension of a certificate, powos 
with respect to the receiving of interest cr dividends 
on, dr the negotiation or transfer of, any security to 
which the certificate has been extended may be 
conferred, and a bond or further bond or other security 
for the purposes mentione? 1m the last foregomg scc- 
tion may be required, in the same manner as upon 
the original grant of a certificate 


IL. Certificates shall be granted and extonsions 

Forms of caif. Of cortificates shall be mado, as 

ente and extended nearly as circumstances admit, in 

certifloato- the forms set forth in the second 
schedule 


12 Where a District Court has not conferred on the 
Amendment of holder of a certificate any power 
certificate m ros. With respoct to a secuity specihed 
peot of powersasto in the certificate, or has only om- 
encunblge powored him to receive intorost or 
dividends on, or to negotiate or transfor, the accrrivy, 
the Court may, on application made by polition and 
on cause shown to its satisfaction, amend tho cor{ifi- 
cate by conferring any of the powers mcntioncd m 
section 8, or by substituting any one for any other of 
those powers : 
18. (2) For aaticles 11 and 12 of the fist schedule 
Amendment of to the Court-ices Act, 1870, , the 
Act VII, 1870, aleres, shall be substiluted, name- 
yo 
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Number | 


“11 Probate 
of a willor 
letters of 
admimstia 
tion with or 
without will 
annexed. 


Proper feo. 





Tf the amount or 
yalue of the pro- 

ity im respect 
af Th ch the 
giant 0° probate 
or letters 13 made 
excecds one 
thousand 1upees, 


«12. Certifi- | In any 2ase 


cate under 
the Succes 
sion Certifi 
eate Act, 
1889. 





Two per centum on such 
Amount or value: piv- 
vided that when, after 
the grant of a certifi 
cate under the Succes 
sion Certificate Act, 
1889, or any engct- 
ment repealed by that 
Act, o under the Re- 
gulation of the Bom 
bay Code No. VIII of 
1827, im respect of 
any property included 
man estate, a gant 
of probate o1 Ictters 
of admunistration 18 
made m iespect of the 
same estate, the fee 
payable im respect of 
the latter gant shall 
be reduced by the 
amount of the fee paid 
in iespect of the 
forme? giant. 


Two pei centum on the 
amonnt or value of 
any debt o1 sccmity 
specified in the certifi- 
eate under section 8 
of the Act, and three 
per centum on the 
amount or value of 
any dcbt or scemity 
to which the cei tificate 
is’ extended nude. 
section 10 of the Act. 
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Number. 


ae Propor fee 





“192A Corlifi 
eate under 
the Regula- 
tion of the 
Bombay 





Norzn—(1) Tho 
amount of a debt ig 
its amount including 
intcrest, on the day on 
which the imehision 
of tre debt in the cor 
tificate 1g apphed for, 
so fai as such amount 
can be ascertained 

(2) Whether or not any 
power with respect to 
& seemity specified in 
&@ cutificate has been 
confarcd under the 
Act, and, where such 
a power has been go 
conferred, whether the 
power is for the recviy- 
mg cf intcrest or diyi- 
dends on, or for the 
negotiation or tiansfor 
of, tic security, or for 
both pmposes, the 
valuc of the security 
ia ite muket-valno on 
the Thy on which the 
inclusion ot the seo 
aity im the certihcute 
is applied fo, 6o far 
as such value can be 
asec tained 


(1) As ipgmds debts 
and scouitics, the 
same fcc as woukl Je 
Payable m reapect of 
Aca ifcate unda the 
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Number Proper fae. 
Code No Succession Certificate 
VIII of Act, 1889, 01 m1espect 
1827 of an oxtension of 


such a certificate, as 
the case may be, and 

(2) as regads other 
plopaty im respect of 
which the certificate 
is gaanted, two per 
centum on so much of 
the amount or value of 
such piopeily as ex- 
ceeds one thousand 
1upees.”” 





(2)In the Court-fees Act, 1870, section I9, clause viii, 
for the words and figures “and certificate mentioned 
in the First Schedule to this Act annexed, No. 12,” 
the words and figures “and, save as rogards debts, and 
securities, a certificate under Bombay Regulation VIII 
of 1827” shall be substituted. 

14 (D) Every application for a certificate or for the 

Modo of collecting extension of a certificate must be 
court-fees on certxfi- accompanied by a deposit of a sum 
ootee. r ual to the fee payable under the 
first scliedule to the Court fees Act, 1870, in respect 
of the certificate or extension applied for. 
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(2) If the application is allowed, the sum doposit- 
ed by the apphcant shall be expended, under ihe 
direction of the Court, in the purchase of the stamp 
to be used for denoting tho feo payable as aforesaid. 

(3) Any sum received under sub section (Z) and 
not expended under s tb section (2) shall be tefunded 
to the peison who deposited 16 

Is. A cerlficate under this Act shall havo offcot 

Local oxtent cf throughout the whole of Buitish 
cortaficate Juda. 

‘LG. Subject to the provisions of this Act, the cor 

Lfect o1 coi tificate of the District Court shall, 
tifleate with x1espech to the debts and 
securities specified therein, bo conclunve as against 
the persons owing such debts or liable on such secu- 
rities, and shall, notwithstanding any contravention of 
section 1, sub section (4), ov other defect, affud full 
indemnity to all such persons as regads all payments 
made, or dealings had, in geod faath im 1ospocb of such 
debts or securities to or with the person 40 whom the 
certificate was granted. 

17 Where a certificate in tho form, as nearly as 

Ditech of ont. CHCwMstances admit, of the acc md 
ficate gianted orox Schedulo has beon gianted tu a 
tondod by Bntish yesident within a Torcign State by 
Piesaee nc ithe British zepesentative accredit< 

ge . od to the Stale, or where v eorbi- 
ficato so gianted has beon extended ir such “orn by 
such representative, the cortificatc shell, whon stamped 
in accordance with tho provisions of tho Court-focs 
Act, 1870, with respect to certificates undor this Act, 
have the samo effept in Miitish India as o co tificato 
granted or extended undor this Act, 


‘ 

18, A cortificnte gianted under this Act may bo 
Revocation of cor. *tovoked for any of tho following 
taflonte. causes, namely — ‘ 
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(a) that the prozeedings to obtain the certificate 
were defective m substance , 

(b) that the certificate was obtained fraudulently 
by the making of a false suggestion, or by 
the concealment from the Court of some- 
thing matenal to the case ; 


(c) that the ccitificate was obtained by mcans of 
an untrue allegation of a fact essential in 
point of law to justify the grant thereof, 
though such allegation was made in igno 
zanco or inadvertently ; : 

(d) that the certificate has become useless and 
inoperative through ci:cumstances , 


(e) thau a deciee or order made by a competent 
Court in a suit or other proceeding with 
respect to effects comprising debts or secu- 
rities specified in tho certificate renders it 
proper that the certficate should be revoked. 


19 (2) Subject to tie other provisions of this Act, 
an appeal’shall lie to the High 
Court fiom an oder of a Distaict 
Court granting, refusing or revoking a certificate 
under this Act, and the High Cowt may, if it thinks 
fit, by its order on the appeal, declare the persons to 
whom the certificate should be granted and direst the 
District Court, on application being made therefor, to 

ant it accordingly, 1" supeisession of the certificate, 
if any, already granted, 

(2) An appeal undar sub-section (7) must be pre- 
foried within tho time allowed for on appeal under the 
Code of Civil Procedure 

(3) Subject to the provisions of sub-section (2) and 
of Chapters XLVI and XLVII of the Code of Crvil 
Proceduie as applied by section 647 of that Code, an 
— of a District Comt under this Act shall ba 

nal. 


Appeal, 
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A. reviow of judgment twas hold to be adm‘seblo unde, Act 
XXVII of 1860, although no expiess piovisions fo. roviows wera 
confainel in tho Act In tle matter of the patitio + of Poona Kooer 
IL R1Cal 101 

No appeal was held to he under Act XXVII 01 a question of 
the deposit of seonity by a person who has b3on declaicd on- 
titlod to a certificate Mfonmohimes v Ketter Gopal Dey I U R, 
1 Oal 127; In the matter of the petrtion of Rukmn I LR, 
1 Al 287 followed in I. L R 8 Al, 804, 


Appeul to High Coust—Fresh Oert ficate Act XXVIT of 1860 

See Nawrang: Kunwar v Raghubans: Kunwar IL R 9 Al 281. 

Grant of Oertyicate by District owt Petstion to High Court 

by objector for fresh Osrtrficate Superseasion of Osityteate granted 

by  Tpsitsct Court Act XXVII of 1860 Soe Sangi1 y Rangt Bu gh 
178 


Under the old Act, a Distuct Jndge was hold to have no 
power to cancel a cortificate Vankatan ma v. Ohengaliayappa 
IL. R 7 Mad 6655. 


Under the old Act no appoal was held to lio from an odor 
of a Distiiot Judgo refusmg an appheation to rocall a cortifi- 
cate I L R.6 Cal 40 

20. Save as provided by this Act, a certificate 
Diroct on certia. Stanted thereunder in rospoct of 
cate of previourcor @ny of the effects of a deccased 
tuficate, probate or peison shall be invalid if there has 
Jottors of admims heen a provious giant of such a 
ue certificate or of probat2 or letters of 
administration in respect of the estate of the deceased 
person and if such previous giant isin force + 


21, (1) A grant of probato or letters of administra- 
Tiffect on cotif. tion under tho Probate and Adminis- 
onte of aubseqnont tration Act, 1831, in respec. of an 
probate a lotta of estate shall be deomed io supesede 
admimiatiation, . 
_ any certificate previously granted 
under this Act in respect of any debts or securities 
included in the state. 


(2) When at the tiie of the grant of the pobate or 
letters any suit or other proceeding instituted by the 
holder of the ccutificate 1egmding any euch debt or 
security is pending, the person to whom the pYant is 
made shall, on applymg to the Comt in which the 
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suit or procecding is yonding, be entitled to ake the 
place of tho holder of the cortificate in the swt or 
procecding 
" 22. Where a, certificate under this Act has been 

Validation of ca- superseded or is invalid by reason 
inin payments made of the certificate haying been re- 
in good faith to + 
holder of invahd VOked under section 18, or by 
or iafionto. reason of the grant of a certificate 
to a person named in an appellate order under section 
19, or by reason of a certihcate having been previously 
granted, or by 1eason of a grant of probate or letteas 
of administration, or for any other cause, all payments 
made, o1 dealings had as regards debts and securities 
specified in the superseded or invalid certificate, to or 
with the holder of that cortificate in ignorance of its 
supersession or invaliuty, shall be held good against 
claims under any other certificate or under the pro- 
bate or letters of admmistration. 

23 (1) Where a certificate has been pranted under 

Prolutition of ox this Act or Act RXVII of 1860, or 
eroiwo of certan a grant of probate or letters of ad- 
powasby ematms ministration has been made, a curator 
appomted under Act XIX of 1841 shall not oxercise any 
authouty lawfully belonging to the holder of the certi- 
ficate or to the executor 01 administiator . 


(2) But persons who have paid debts or 1ents to a 
curator authorised by a Court to receive them shall be 
indemnified, and the emator shall be responsible for the 
payment thereof to the poison who has obtamed the 
certificate, probate or letters of administiation, as the 
oaso may Ve 


24, Any probate or etters of administration granted 
Bifoos of cortam befre the fisiday of April, 1881, 
jobatesandlottas by any Supreme or High Court of 
Judicature, ox by tho Court of a Recorder in Burma, 
ja any’vase in which, the deceased person was not a 
Bnitish subject within the meaning of that expression 
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as used inthe the charteis of the Supreme Courts 
of Judicature, and in which any assets belonging to 
him were at the time of his death within the local 
limits of the juusdiction of the Cout shall, for tho 
purpose of the recovery of debts, the protection of 
persons paying debts, and the negotiation or transfer of 
securities included in the estate of the decoased, be 
deemed to have and to have had the effect which a 
grant of probate or letters of adminisalion has undor 
the Indian Succession Act, 1865. 

«Provided that nothing in this sectim shall be con- 
atrued to validate any disposal of propaty by an 
executor or administrator which has bofore the com- 
mencement of this Act been declared by any competent 
Court to be invalid 

25 No decision me Hh Act upon any nets 

of right betweon any paitics shal 

cae pape be held to ba tho taal of tho same 

habihty of holda of question in any suit or in any othor 

Gactiflanee thoreun- proceeding hotween the same pn ties, 

ad and nothing 1s this Act shall be 

construed to affect the habihty of any poison who may 

receive the whole o1 any pail of any debt or sccurity, 

or any interest or dividond on any sceurity, to account 
therefor to the person lawfully entatlod thereto 


26 (Z) The local Government may, by notification 
Tnvositimo of in. 12 the official Garcbic, invest any 
fori. Comta with Court inforior in giade to a Dishict 
juistrotion of Ds. Comb with cho function of u 
LAG! OuLb TOL pir. i] i y u i 
poses of this hol ne Distiich Court under this Act, and 

‘ may cancol or yary any such notifi- 
cation ; 

(2) Any inforioy Court so invested shall, within tho 
local limits of its jurisdiction, have conenrrent jurisdio- 
tion with the District Court in tho oxerciso of all the 
powe1s confored by this Act upon the District Court, 
and the provisions of this Act ielating to tho District 
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Court shall apply to such an infetior Court ag if it 
were a District Court. 

Provided that an appeal from any such oder of an 
inferior Court as is mentioned in ‘sub section (/) of 
section 19 shall lic to the District Court, and not to 
the High Court, and that the District Comt may, if 
it thinks fil, by its order on the appeal, make any 
such declaration and direction as that sub section 
authorises the Iligh Court to make by its order on an 
appeal from an oder of a Distiict Court 

(3) An order of a Distiict Court on an appeal fione 
an order of an inferior Court under the last foregoing 
sub section shall subject to tho provisions of Chapters 
XLVI and XLVII of the Code of Civil Procedure as 
applied by sectiou 647 of that Code, be final, 


(4) The District Court may withdiaw any proceed- 
ings under this Act fiom an inferior Court and may 
either itself dispose of them or transfer them to another 
such Oourt established within the local limits of the 
jurisdiction of the District Court and having authority 
to dispose of the proceedings 

(6) A notification under sub section (1) may specify 
any inferior Court specially o: any class of such Courts 
in any local area 

(6) Any Civil Court which for any of the purposes 
of any enactment is suboidinate to, or subject to the 
control of, a District Court shall for the purposes of 
this section be deemed to be a Court inferion in grade 
to a District Court. 

27 (2) When a certificate under this Act has been 

Smrendor of sue sttperseded or is invalid fom any of 
porseiledandimyelid the causes mentioned in section 22, 
cortifieatos the holdor thereof shall, on the 
requisition of the Court which granted it, deliver it up 
to that Court.: 

(2) If he wilfully and without x8asonable cause 
omits so to deliver it up, he shall be punished with 
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fine which may extend to one thousand 1upees, or 
with mmpiisonment for a tam which may oxtend to 
three months, or with both 
28, Notwithstanding anything in the Regulation of 
p .., the Bombay Code No Vit of 1872, 
rovisions with . ° : 
respect to catif. the provisions of section 8, section 
cates undor Bombay 6, sub section (7,, clause (/), and 
Regulation VIII of gections 8, 9,10, 11, 12, 14, 16, 18, 
19, 25, 26 and 27 of this Act with 
respect to certificates under this Act and applications 
therofor, and of section 98 of the Probate and Admin- 
istration Act, 1881, with respect to the exhibition of 
inventories and accounts by executors and administra- 
tors, shall, so far as they can be made applicable, 
apply, respectively, to certifcates granted undor that 
Hegulbsgn and applications made for cei tificates thore- 
under, after the commencement of this Act, and to 
the exhibition of inventories and accot nts by the holders 
of such certificates so granted 
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THE FIRST SCHEDULE 
DNACTMENIS RLPODALED. 
(See sectron 2) 


—w 








Numb ad 
oat ach | Subjest or title, 





Bxtent of ropeal. 





Acts of the Governor General in Council 


XXVIL of | Collection of 
1860. debts on suc- 
cessicns 
XIV of 1869.] Bombay Civil 
Courts Act, 
1869, 


XV of 1874 “Laws Local Ex- 


tent Act, 1874 

XII of 1879 ) Oudh Civ] 

i Couwts Act, 
1879. 

V_ of 1881, | Probate and 


Administation 
Act, 1881. 





So much as has not been 


repealed, 
‘“ 


In section 16, from and 
inclusive of the words 
and figmes “Bombay 
Regulation VIII of 
1827” down to and 
inclusive of the words 
‘ epresentatives of de- 
ceased peisons) and,’ 


So much as ielates to 
Act XXVII of 1860. 


Section 26, clause (3), 
relating to applications 
tdi certificates under 
Act XXVII of 1860, 


Sections 161 and 1538, 
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eee 
Number and 
your, Bubject or title, 


Acis of the Governor General in Council (Contd). 


XVIT0f 1884.) Punjab Comts | Section 29, sub-section, 
Act, 1884, (1), clause (a), 








Extont of repeal. 











xm of 1887,| Bengal, North | Sect on 23, sub-section, 
Western Pio (2), clause (c), 

vinces and 

Assam = Crvil 

Comts Act, 

1887, 


Act of the Lieutenant Governor of Bengal in 
Council. 


‘VIE of 1880 ] PublicDemands’ Insection 7, clause (3), 
Recovery Act, the words “and the 
1880. note to aragaph 12 

of Schedule I.” 











THE SLCOND SCHIDULE, 


FORMS OF CERTIFICATE AND, DXTENDED 


CORTITIOAIL, 
(See section II.) 
In the Court of 
To A. B, . 
Wherens you applied on the day of 


for a certificate under the Succession Ca tificate Act, 1889, 
in respect of the following debts and se2mities, namely .—~ 
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Debts 

















Amo int of debt, 
Namo of | inolu ling mterost, 
debtor. | on date of apple. 
tion for certilichte 


Desaiption and date 
of anstrument, if 
any, by which the 

debt te soomod 


a ee 


Borlal 
number 





Secwrities 


a, 








Dsscripvion 
isis Market valne of 
jerial z lsccurity on date of 
number |Distinguish-| sano title Amount | apphention for 


mg numbor 
or letter of 
Becunity 


or par 
value of 
seounty 


01 class of certificate 


seouty. 








This certificate is aczordingly granted to you and 
empowers you to collect thos debis [and] [to vecewe] 
[onterest] (dividenda] [on] [to negotiate] [to transfer | 
[those seeurstics], 


Dated this” day of 
Distrvet Judge 
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In the Court of 
On the application of A. 8 made to me on the 
day of , Lhereby extand this certificate 
to the following debts and securitics, namely — 
Debts. 








Amount of dobt,{ Description and date 
Serial | Nome of | including interest, | of instrument, f any, 
number debtor. | on date of applioa-| by which tho dobt 18 














tion fo. extension. acourod, 
Secwrrtres. 
Duscrirrion, 








cae Ma foleaing of 
0118 ¢ A ouity on date 
Distin v 
number Amount | of applic tion for 
gushing | Namo, itlo | “o, 1a oxuonajon 


number or {or class of luo of 
lotter of | seomity | Yeu 0 
secunty seounty 


a 


This extension empowers 4. 2B to ecllest, thoso debts 
and] [to recerve] [ante est] [diwudinds] [on] [to negotiate] 
to dransfer] [those securities | 


Dated this day of 











Dnsiviot Fudge 
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OF 
ELEMENTS OF LAW. 


OE Se 


LECTURE I 


(1) Define undependent political soaety’ and Haw’ f° 


‘The chapter is concerned w th the conception of Law 
In the first place, the author refers to the iden of an inde 
pendent polit’cal society. In such a society thao must be 
unquestionable authoity m the ;wler and unconditional 
ghedienca in the ruzed ; law is the com nand issuoll by tha 
formor to the latter. 


(2) What olyections are ra'sed with regardto the 
eonception of law ? ts 
det 

Tn tho aonception of Law three ideas supervena, 
¥iratly, notion of a force ; secondly, it may be urged thab 
Tudge-made law 1s not the command of the politleal Bui 
petior strictly so called, And it the third place it may" 
be argued that this conception of lavw.i is suited t9 an, ade 


vanced stage of civilizntion. — - it eae og 


Yoo 


2] 
(3) Tow are *t] ose objections ans tered by the author ? 


Tn avsy a1 to the above thice object ous ib should ba 
netodi} +¢ the eoncep.ron ol {creo em not be d spenaed witl . 
As: guds didge-madelawi nay ve wgel that Julges 1c- 
vetve (he power of mnking law by viniue of dclog vhion of the 
sovoia gn authority. Wirth ieforonce to the thud pont ab 
may Jo wyzod that] uy sti ctly so called is confined to an 
advinced and 1 of to 1 sevage state ol sociely 


() What are the sources ofluw ? How may ua tert 
of law be a uerpicted ? 


The second qi stor ts where to fiad law ? Tt may be 
foend fust > Zgeslafe vo a cbuty wwhen the powet 
of malang luv J as bce a delog tod by tho political snper~ 
O13 secordly, it mey Je found in Judge-made Jaw. 
Wherever tiie 13 no express p ov sion for 4 part cular 
ore, the Julges ithe <o10 special law for tit caso by 

“Giiflogy, 1 @ by wife cio to what as provided for a mr 
Jat case So nelimes Licey have to docido a cis accord 
ing to the special custom of the country. 1cnee tho 
ougii of Judye madel we July nade lw igs also dei 
ved by mbapichition ot udie decision A test of luv 
may b> mberprofed (1) Graminitically (2) Logically (3) 
Tistorseally, 16 19 in etpeted girauniiticuly when the 
partiuiar text isexpl ned will out icferenco fo tho pie- 
vious ot subseqient foxt Tt 15 intel) sted Topieally 
when it 18 ex; lanedii the 1 ht of the entuo section or 
chapter of which 16 farms a part. Tt ts interpreted h gto- 
aeally when 3 18 eXplamod by 1efering 1b to the object 
foi “vhich the Act o: iegulation was enacted ‘Lins 


{ 34 


throws add tional ght to the passege in queston, Tho 
tl id somee of law s the commentaries A conmen my 
hee aes an attlonty rhea wis sapportel Ly a sci as of 
Tudierl decisions, + @& when its viidity 18 estadi shed 


by a geiles of dec s ons. _ 


(5) Why Divine, Natural, and Aoral laws have 
not been taken into account by the author ? 


Dis ne Natueal, and Moral laws Taye not been taken 
into account by the author because, according to his vow, 
thoy do not in any way influonco positive law, i. ¢ be- 
cause they do not entor inte the Jadges evculation when 
formmg Judgmont on some point 


——00—— 


LECTURE IY. 


(6) Distengussh between porsoraa J things? State 
tho division of things? What kind of action can we 
bring with regard to things 9 


Poigsousatolunribe gs capable of rights A thing 1s 
not capable of rghis  Accoling to om anthot 1g) ts 
at thoigs asaloplel by Blacktie s wiong No 1 ght 
can bolong tothngs The first divisim of + ungs 2s mto 
Corprneal and Tneoiporerl. Corpoteal things compiiso 
movable aid personal ; 1 1copoieal things comprise igmmos 


lr & J 


vable and real. Woat knd of action ew wo bi ug ‘n 
connection with things ? In answer to th s question the 
snthor distinga’s! os in tle fst plice .orl axl ion pe 
sonal property. If for a g ven thirg Roal ret onis to be 
brought the thing 1s real ; if pe sonal, tho thing 1s 
personal, 


(7) Distengrssh bet veen jusi n remand gus in per 
sonenr ? 


A ierl action would be an action fyund>1 upon ar ght 
called jus invem, An acton founded upon gus an perm 
sonem is apersonal acton Ther ghts wl crate ava l« 
able agamat certain individuals ae called jus im per 
sonem The ights wh ch are availavle aga nsv the wold at 
laige are called jus miem, A “debt” is an example of the 
fist class of 1 ghts; ight of a particular ownership of 
pioperty is anexampe of the second. In Roman Law 
Jus in rem is equ valent to acto in 2em, and Jus im peim 

ersonomisequiralent to acto wn personem. ‘Tho second pin~ 
ciple of distinction between the above two 1s as follows: 
The -pecul’ai ty of 1cal action ‘s that the thing itself can bo 
recovered in kind In personal actior the sudgement ‘s satis~ 
fied by payment of money in leu of the thing itself ‘Lh s dis- 
tinct‘on was unknown in Roman law  Avcording' to the 
third prine ple of a stint on real action oan only be bio aght 
jn respect of mmovab o property and honce ‘mmovable pro- 
paity got the name of Realty A pe sonal action 13 an acm 
tion the subject matte of which is movable property Aga n, 
Real thing is that whch can be recovered by roa notion 3 
personal thing is that winch can not bo so recovered. ‘Tha 
fourth, punciple of dist netion 1s as follows, Real things go 
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to the her, Peisonal things go to tho person who ma- 
nages the estate, Tho present distintion lis mado consi- 
deiable departino from the old rule. 


(8) What are the essentials of personal right 2 


Two things me necessary in connechon w th pesonal 
iights viz(a) an unboin person is not capable of rights (3) 
Tho person eapablo of 1 ght must be hort alivee A hu 
man bemg becomes nerpable of 1 ght at devih and ceases 


to be a person 
(9) Liplam Guristscal person’ ‘cor poration sole’ ? 


In the eye of law a number of tidividuals is considered 
a person; thos ght he ongs to the Jody A co potatior 4 
aperson ‘Lhe ml viduals constaluting the aggiegate ao 
lost a ght of Jurist cal parson 9 cqu va ent 6 vorporat on. 
Té may bo replaced , hence no chango m the cop dion can 
alter the coipnator ‘The enporaton s me jm ster 
person whi h never dics A man forn 1g 2 corporaton 
13 called corporation sok Vor exampk, eceles astie 
officer. ‘Lhe t 3 its and du ws of one member of ito cos 
poration pass to lis succesyo y he vii Tals thought of 
with regard to the o fice asoi per civliuig dl the ine 
donts ol co porat n, Purl wont sometimes elucis a corpo 
intion, fuyie petsend C111 ot 


nenrenar()Q) es 


' 6 4 
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LECTURE III. 


(10) What do dwhes include ? Give the division of 
rights and dutres ? 


Duty im tho legal senso includes 1 ght and duty, Duty 
in a wider sonso has no co respond ngi ght. Law cieates 
cortam duties which have also conespondmg nghts The 
soveieign ean have uo duty nor can he have ar ght 5 
this follows from the coieept on of law. No one can en~ 
force a soveieig i to do any thang. Tf ight is the creat on 
of law, and law tho con nand of the sovere’gy, 1b follows 
that a sovereigi can hive noduy. * he tollow ag me 
the div sions of 1 ghts and dutes (a) Rghts and duties 
over and in iespeet ot person, and (4) 1 ghia aud Intics 
ove and in 1espect of things. Agam, Reght a rem aval 
ling aga nst the world st la go 2eght am personem, ava la 
ing against catr n persons. 


(U1) Huplarn Status? fully ? 


What is status F A pers a may have a ntmber of 
rights and this azgi gato of v2) ts co istitutes the status of 
that person You may regird a perso asa ct con and 
ag such he has an aggregate ol rights , ar you may regard 
Tnm as a member of a class ot the mem e1 of a fanny 
standing in d fieieit relations, +8 hushiid , hare tlhe ye~ 
son isa meuber ofa chas udcat ng a certari iclaton ; 
status, therefore 4 used ti bo h senses ‘Lhe o are ai 
tain a ghts and luties whch me under the contol 
of the patios concoined ag rights and duties coated by 
contract. Here the pauties can male as well as unmake the 


feted 


contiact Those rights and duties ato not included in the 
conception of the word status’ . 


(12) What are the various divisions of duty? He 
plain them? 


8 
D thes ato diy led into (a) postive anl negative (2) 
ito relat vo and absolute (c) mto primary and secondary, 
Whoiever thoro is aright conosponding t> aduty, it 8 
culled relat vo duty ; othew se, absolule duty Duty wh ch 
mises upor the beach of another duty 13 a soconday duty. 
Tiese scconday dutes aie of the nitmo of penalty 
Another word for secon tary duty 5 saction. There ‘s no 
1oom of a secondary duty without p muy duty The 
broach of crbract mascs orc lakle to pay damage Tho 
former 1s a primary, and the latter a seconday duty 


(13) What ts the d 2ft of the author's emarks on the 
ca pression of the laus 


Tl law 19 not always veiy cloatly expicssed , go yu dies 
aid Jawyers met with Ieulty im alnin’stor ng law 
How ‘10 we to ssomte precision ? ‘T 9 queston i reget 
taider the adove | cading. 


(WL) What ave the causes of th 3 defect 9 


(2) Trawyers hive nol pursued the'e studios closely 
emongh. Mo gitng apait of the study of the law 
as a soparate professon clemly shows Wat it is only 
persons special y eduentéd who aio hxcly to perform oven 
toleiably well the task proposed Tho knowledge of law 
of the lawyaisis now ata law ebb, and of the laymen ag zero 
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(8) In England laymen have fried to improve law ti 
law 13 t0 be uaproved it must be improved by skulled law 
jos Bonthaa did nob succeed because he disnnguud 
all thon laboms m one sweeping condemnation and dete- 
mined to begin the woik afresh, 
* 

(15) Whae ts the defect of Blackstone as a commen- 

tator ? 


Tn Blackstone none of the oidimary duties of dally life 
ate anywheto fully exptessed and nost of them ate not 
voiy distinctly implied : for exvnple the duties which eo- 
respond to ther git of owners) p ard p»sonal secuity 
Tt may bo 1omaihed goneially that Blickstois insteal ot 
ticituy of thu nubs via eatuitcf ther guts the selves 
duects his attention t9 tho forms ot act on stitable for on 
foicing the remedy 


(10) What head of lraw is yor erally mot with ain th 
statute-book 


Very little Engl 31 Jaw, ¢ cons le ablo pot on of tho 
Jaw in that book is te common pic party of lle vil sed nam 
toua Thoreisseucty atc) ¢ 0 ltw rth s hook which 
has not bee1 d soussed by the liny ns cfeyery comity 1 
Larope. 


(17) What vales should ba sed in ascertaining the 
meanmy of words in law ? 


The ieprorch that tho science of yarispindence 16 oo 
much occuped m ascatainng tho mean ng of words, 3 
unjust Foi, in law, words aie not only the instiuments 


[ 9 }. 


of thought but of action They ae the means by which 
our conduct 1s tested when it is challenged by human 
autho ty, and by which wo lave to guds ow nections 
when wo destro to fulfil ow dutics as citizons. 


— 0 


LECTUREIV. 


(18) IZow are rights and duties eatingurshed (1) 
directly (2) endirectly, 


R ght and duties may be created dn ectly ; also ceitain 
cloumsbances cicate cata ights As the iolat on of 
seller aid the buyet 8 created by catus encumstances, 
Horo tic rights &e rie created 1 1 teotly 501 1 other 
wo1ds evonts cieate cortuna gits vul dites, 2 shts and 
dut es may bo ext ngushe dicetly or wdirectly (te as 
the pre-aanged co isequences of cuita 1 scb of onc nes 
tanees, Dueotly by the co umvil of Uo sover gn, 


(19) Ba plain tactadvertar oe * ki owladge’ heed! ssness’ 
Why forms aie so iscfrt ? 


In cinect on wt the head ng ol tis 6 tpter anim 
ber of Kigal terns ue te bo comsidered (1) Aces whee 
hand of event is an act 9 Act ‘4 im cvoit reguded w 
under Auman control An act is tie Lolly morenont 
which fol ows imnediate y upon a volition ‘Lhe consa 
quoncos of tho movomont is not ticludel 11 the conception 
of the torm act’, The bed y trove nent is the net and not 

. 
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tts consequences Tnexamplo in ‘ict of muidoi' death ig 
not a put of act hee, 

Advertance T every act wo contemplate cata result. 
Whon tie ho lor of wn ect dvets fo the conaeqaance 
of an act, ant not only adverts but desires the conac- 
ywoneo to Pilon, — is called dntention 

An act nust eimterded wh ot ile consequence of an 
acl sno nas tt ende], the eenscquence may be present 
m the miitasapossiality, So oveiy consequence of an 
aot may no beirter led, 

Expeetal on tha a consequence w Il ftlow wthout any 
desue that i will follow, this att tude of mind is called 
knowlerlye 

When the consequence is al kely consequence aid ono 
Turedly assimes tf] wit is notal sely consequence t 1s 
called riskiness Zuaduertanae 1s the op .04'te of advertanes 
ag expla ned before In Heedlessness there 13 no adver bance 
ab ml; the consequence toes nol sti ke you because yor do 
not tase tue cnr 

Des 10 expecta om sish ress, Feedicssness these mental 
cond tions may not be delamand clouly There ae rules 
of ey Leica ty cors Ter 2 at deter n ne these menial states 

Toims ae iseful fo fir pu peses (a) to make us 
act with del beration (1) to vent kHbeat’on (c) to 
{no litate proof (d}to give publ artian ta tho act. 


(20) Brnlan ‘Agent.’ Dies? “Biro? Cire the 
gist of the discusstan abaut ‘error oflaw and erro af 
fect? 


Agents, Avo mossengers agents 7 Tin question 18 not 
ptopoily disposed of im the book. 


rt 
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Duress In tle defntion of duress in the book ‘it 

pmosuance of legali ght aio the importrit wads, 

Error cdvvided into (1) Tgnoi mco—is not 14> know of 
facts which do ex st 

(2) M slaso—is to suppose facts lo ex st wl ich do not, 
Tio. of Pan. Lnumaterral error See the eximple of the 
‘bar of mel fiom le hook  #rror Tas re‘everco to tla 
consequinee of anack, Muois ate divided i to (a) Tht a 
of law and (b) oro of fret ‘To giounls upon whoa 
tod stinetion stiade aie as fcllew. (1) very mai not 
ouly may know bit is bound t> know the law vecord ng to 
Blachstyie Ths staturent accord ng t» te author ig 
obviously uatiie, (°) If @gioance were admitted ag v 
ground of exception it woull be difheult fo the er wt to 
know whotler the accused was igno ait of lan. (Ansten) 
Yo tha tle author ob ce g thus Alleged euros cf fact mo 
asd flic ult to rivest sate ts allugrd o 10 9 of law 

(3) AW maiod, bnoé lave b 2benc to han gl gence 
No one sevon ulowed to plea the wv stice of tact wh ch ws 
the rstlt of regh genco, A ni stase of lan 1 prema fucie 
anol gc ie ( Sav guy) 


(21) Why we can rot drae distinction be ween an 
wor of law and an error of fact 2 


Suppo. ug we know the Irwas wel as th» fret , yet wo 
aim dic applcat oof luv > frets Tas land of m stake 
wrethe a mstae o tu nora n stisecl f cb 

‘Lhac we scme offcnees 11 wl ch the do nent of inten 
ton iat yoorbmtclemnt Suppose A to ‘bo the dob- 
tor, and b the eicd to ; B finds itd ficult to.1¢0.ver the 
loan, DB walks mio A’s compound finds a cow Lelong ng 
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to A and takes awry. Theio B may bo ignorant as to tho 
law hove ignaanec of law 103 an important beaming on 
intention. so, in such cases, these tio factors ate sean 
to be miaed up, 


(22) Distanguth betwen ‘void’ and vordable’ actions ? 


The legal effect of Insanity, Infancy, Traud, Misiopie- 
sentation do makes an action yord o1 voidable Vord 19 
equivalent to devo of the legal iesult contenrplated, 
The legal result was nover in ox‘stence Voidable means 
that it 1s open for you to remove the contemplated legal 
result ‘I'he cont'nental lan yous give the follow'ng diy - 
sion (a) absolutely yuid (2) relatively void (c) vo dable , 
which mean vo 1 as ogy Ig Ul, volt as 1aza Js some, and 
acts whch produce theit legal result but can be set aside 
by some peson, This disimetion is favomed by om 
autho. 


(23) Illustrate the term ‘Convalescence ? 


Coavalescence sella horse though at tho moment of 
sale I haye no logal power to sell ; 30 there is no legal 
result of gale, After a time the power to gell aceiues 
Dhen I can not set aside the sale for I had no title at tho 
tme of selling Tis is convalescence Something which 
has been begun ity be voupleted, Tn the above cuss 
noting has begun. 


00 rane 
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LECTURE VI, 


(24) FAat do you unda stand by public and what by 
private law 2 


Law 1 dividad ‘nto public and puvate Although ths 
d stinction is not scientific, yet fo. piactical purposes it is 
good. Thore se offences which are regar led as affecting 
the public although e private individual is myured. Here 
although the mjued party may not take up the case, the 
police will nevertheless tako it up, This is Publio Law, Ix 
private law if tho individual does not move, nobody, 


moves, 


(25) Canany distinction be drawn between ‘Law of 
persons’ and ‘Law of things’? 


With regaid to Taw of persons ant Law of things 14 
may be stated that 61s diftcult to diaw the line betweou 
the two, You must bing im persons in the law of things 
and vice versa. Tho legal relation of a father and son is 
an example of the law ef persons Law of pioporty is 


the law of things, 


(26) What do you understand by adjective and sub. 
starntiva laine ? 


Law of procidine The Procodiro codes ato adjective 
lawa ; but thelaw of porsons and things g oatled supstan- 
tive fan. Pioccdure-sometimos affeots ughts, so no 
had and fast ] ne ean bo diawn between thea two. Limita- 
tion of time, for example, modifies rights, 


. 


2 
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LECTURE VII. 


(27) Beplain ‘owne ship’ ? How would you diatinguish 
the ownership of a right from the ownership af a thang ? 


‘What is owns! p ?—Itight over things, With tofer~ 
enco to @ thing thors may be differont Ayede of ¥ ghts. 
Tf all the rights over a thing wero cantered sn one person 
that porson would be the ownor of the thmg, and 
owneiship is the condition of such a person with 1egmd 
to such a thing. 
~ When you consider these several rghts contered in 
one person, you must undorstand that these rights over 
a thing should not be conceived as sepaiitely exist ng. 
All thesé rights ao conceived as meged 1a one gene i 
tight of ownershrp. 

The next clemant 1s this .—A person im whom theso 
rghts aro centered, to tho oxclusion of ovary ono alse 
would be oallod the absolute aid exclusive owner, Such 
ownoship isime, You can not exorcise ownership 30 9 
4o interpose with anotl or's owe ship; yon can not by 
exercising your uights ufimge the law or the rght of 
others. Ownership 1s a singlo 1 ght and not an aggiogato 
of ughts. It is pcssble to detach those rights fiom 
owneshp, still the esdunn holder is the owner, In ths 
way owneish p of a1 ght may be distingu shed fiom the 
ownership of a thing. 


(28) Define oopy-right ? 


Copy ight. 19 a 1 ght to reproduce a collocation of 
nrords and sentences and to exclude otheis fom doing so 
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Llia is owneralup of an incorporeal thng, or owners! p 


ol a right. 


(29) Give the varrows meanings of equity 7 


Tho follow’ 1g 1s the dist nction between common law 
and oqu'ty and also betweon Roman and Ing! sh Equity. 
Historical meantig of pgqu ty :— 

(a) Dqu ty in its pr may sense sgnifi s wnivorsalety, 
The laws common to all nationa of tho Reman world 
was called Jus gentium as Astinguished ficm laws yceul er 
to Rome, 

(5) In 2 secondary sense, émparfrality, In as mugh ag 
the Jue gentinm wag dating tished hy comparat va fa‘rnear, 
equity became synonymous wth impait‘ality. Any law 
commendable in any sense is called oquity. 

(c) Whon the provisiors of any statute is extondod 
to any om’tted case which caso falls with 1 tho spit 
of tho statute the statute 1s said to be equitably 
constructed, 

(@) When a ease litorally falls witlin the statute but 
would oporate ag a hardsh p, tle case is excluled by what 
is called equitadle consti uctio 1 

(c) Administor'ng the law agiceab y tc sts ap'rit, 7 4, 
equ tably. 

(f) Zquity means someth ng precise. 

(g) That standard 13 called Equity tc whch in the 
open on of the speake® everything should conen, 

(4) An Xguitadly just man pays lus debt by moial 
sanction, > 
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(80) In what cases i@ Egrnity consedered as a dapa tm 
ment of law ? 


In the following cases Uguity is consdered a4 5 
depmtment of law:— 


(2) That portion of Lquity wh'ch 13 8 department of 
Roman lew. It is called Jus pretoritn 

(8) Enghsh law of Equ ty ts collet Chancery law, 
because st 15 mtrodused by Bnghsh chancellms 


(831) Give the gist of the author's remarks on Jus 
gp etorrum ? 


In the earlier ages of the Rommn repulle oi’m'tal 
fases wele ted by the assembly ot tie people ; im that 
period civil jurisdict on was excercised by the consuls, As 
the consuls were cormmonly busy w'th m ]'tary commands it 
became necessary to relieve thom by protors or mag’ strates, 
Thore was the city petor as well as provincial pimtor To 
the Jurisdiction of the former was entrusted civ! enses in 
Rome Province al pretors were called Pisotors , but the 
preotor of the city was called Pretor webanus, 

Or'ginally aid properly the P stor was merely a judge, 
He administered the law made by supreme legislation ; but 
the mode of piocelure wns left to hs own dosqiet‘on, 
Accordingly avery new Pragtor used to publish + las for his 
procedure. Suoh was the direct legislative power excra'sod 
by tho Proter. With tha progress of t'me it was clear 
that the people wig not satisfied with the law as it ex sled, 
So, the prootors ventured for certain innovations. Thoy 
ventured to extend their direct legislative power as well aa 
the sukatantive Inw. The law introduced by the Pimtor 
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sos 
was called edicts. The edicts were of two kiide (2) General 
(3) Special. Goneral ediots wore applied to gonoral ensca, 
apecial edicts to special cases, The luvs wore used to be 
publivhed at the accession of tho protort, The odict of 
one preston was not legally b nding on his successor. But 
naturally the succeeding piotor insated n 1's edict the 
edicts of his prodecessor. Only popular edicts were me 
corporated, These dicta wae afterwards styled Jus ° 
prectorium, 


ee ete 


LECTURE VIII. 


(32) State the legal meaning of ‘possession ? 


Possession means the state when you s2ize tho body of 
the thing or when you ai¢ m corporeal co itact with the 
thing, Though ca poreal contact 15 general yet mm truth it 
is necessary in possession Possession inoludes physical 
contact as well as legal possesson. Postesmon is etthor 
the possibility of doaling with 2 thing as we like exoluding 
othars. 


(38) What are the necessary elemonts to constitute 
possession F 


Tn order to constitute possession the following elomonta 
mat be considered ; 
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(1) Not only the physical powor to deal with the 
thing ad we like bub to exclude others. 
(2) ‘Phe determmat‘on to deal with a thing in ovr 


powor. ‘ius is the montnl ofemont. 
Physioal ides doea not only mean contact but control. 


(84) What ans the elements of Roman rdea of poases~ 
sion? 


(1) Protection of owneish p by possession, (2) Piotec~ 
tion of possession from disturbances, 


(85) Can possession be attarned by representative ? 


In oidor to 1eta n possession 1619 nob necessary that the 
possessor sluuld be on or new the land. A personne y 
be in possession of a thng by a remesontative Té 
fa not agttled what sort of possession is tlis, As goon 
ns the iepresentatiie cceps tho th ig 01 Ins bohalf or 
under anothers contiol the possession gooy away fiom 
hm. 


(36) In what oases can a@ representative be eard to 
have veal possession ? 


Tho following should ba tle cond tions in order t> 
have ieal possession though a representative ;—~ 

{a) The represe itatiye must havo ;hysical control 

(8) The physiol control must be camesed on behalf 
of the pancipal {s) The controh must he exorcised by the 
piinerpal’s agsent, 
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(37) Heplain Derivative possession f 


Derivat vo possession is possogsion which ono porson 
hag of the properly of another ; it is a tino legal posses 
sioi, Tho case of rep. csontat've possession “3 bare deten- 
tion ; but detivative possession 19 10a! possession thi ugh 
detached fiom tho owner. 


(38) What sort of possession ia the possession of a 
tenant in England and in India vespeotinely 7? 


(a) Under the Dnglish law, stictly speacng, the 
possession of a tenant should be regarded as real possassion, 
(4) In India, the possession of tho tenant 1s the possess on 
of tho landlord ;*16 18 treated, therefore, as a icpresentative 
possession. He is the 1eprosentatiye of the proprictor. 
Only one person can be in the possession of eno thing at 
the samotime. Thus 19 the consequence of legal possession, 


(39) What are the sncidents of co-o vners) sp? 


TE thero be tivo oo owners each m the possession of Uo 
whole and #lo half, wheicas exch owner has azcoss to and 
contiol over every pait of the property le may be said 
to have detention of the whole, yet he exercises that control 
partly on behalt of himsolf and pmitly on behalf of hia 
co-owner , ho may be m detention of the whole but in 


possession of his share 
(40) Distinguish between easements and profits a~ 
prendie ? 


An easement 1g a2 ght to do something on, in or m 
respect of tho geryient land o1 to picvent the owner of 
the Innd domg somothing on, in, or m respoct of bis own 
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land. A. profit-s-prondie is « r'ght to take something from 
the servient land, ‘There cannot be an easement to take 
somoth'ng from the servient Iand. Jua-in-10-nliena 
comprisas what Lnglish lawyera call ensementa and profite- 
asprendie. Servitudes are a part cular clags of Jura-in-ro- 
slicna ; easements aio akind of servitude. Botweon the 
owner of the thing and the person who has this ught there 
1s no direct legal relatio1, the control being not over the 
porson of tho ‘owner, but over the thing. 


(41) What the servient rea nuest be ? 


Tho servient ves (thing) must be land. 


(42) Tow many kinds of easements aie known to the 
English law ? 


Thero aro two kinds of cagements. (a) Appurtencnt 
(2) gross The fis. and commonest land 18 whee the 
benefit as well as the burden are attached to the land , 
for example, the 1 ght of the ownera of s house on ono 
sido of a street to prcvont the the owners of land on 
the opposite street to buld so high as to darken hig 
windows, ‘These me, acconling to Roman Law, called 
Pimdial seivitudes. The second and racr kind of 
easements is that where the benefit is enjoyed by the 
inhabitants of a particular d stiict or by a’porson canying 
ons particular tiade : aa for oxample, the mghts of the 
inhabitants of a vilago to dance in a pmiticular closo. 
These ae called gioss or easoments by custom, because it 
ia only by custom that they can be claimed, The oquiva- 
lent of gioss oasements is “peisonal easement” in Roman 
law, 
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(43) What are easements without proft? 


It means that the easement must nob include the 
tak'ng of any thing away, for then it woull be proflt-a- 
prendia, 


(44) What do you mean by “right to support ? 


Ihe i’ght of one neighbout to prevent another from 
digging away his soil so ag to let down the so] of the 
adjom ng land. Such a right does oxit, but whether 
should be called an oasoment is not yet settled. 


(4b) Are there any sestrictions on easments ? 


Yes. ‘The numer of 1 ghts nstached to Innd ia 
limited but the 1st of them ts not yeb complute. In ease- 
ment aa well as in profit-n meidte tle ownor of the 
aorviont tenoment has simply to forben fiom oxerosing 
huis ordinary right of oxcdluding others fom lus link. 


(46) What is that peculiar kind of easement which 
ss acquired simply by actual enjoyment ? 


This ts the ensemert of 1glt. The Preacript on Act 
says that ij may bo acquted by actual enjoyment s'mply ; 
the qual fying words by e person olviming 1 ght there to, 
uot bemg added 


ened tit eer 
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LECTURE IX. 


(47) What do you understand by security and hor ts 
tt derived from tha Roman conception of the word ? 


Tt means any transaction between the debior and tlo 
ciaditor by which the performance of a soiyice is seemed. 
(Debtor s gn'fivs any person who owes sorvice to anothor 
wh'ch 15 capable of be ng 1epesented in money ; creditor 
to expiess any person to whom such a service 1s due). In 
old Roman law the debtor was handed over bodily to the” 
creditor. At the timo of the ceremony (Iiducia) e'x 
fellow-citizeis uscd to bo summoned as witnesses to this 
transaction. In later times these witnsses wore also madg to 
engage to fulfil the obligat on in the ense of the failure of 
the debtor. Ling ted to many legal inconyemenco 5 aud 
tlo debtor ultimstely was obliged not only to promisa to 
fulfil the ob) gaton but the ciedito: got a r ght over a 
specific thing wl ch ensmed to Inm the petfor nance of 
the promse, Ths is the or gin of the conception of 
secutity. 


{48) Trace the further development of the :doa of secu 
yity tn Roman law ? 


We have seen before that at a Inter pei od the trans 
fer to the cieditor of n spec'fie thng under cond ons was 
sanctioned. Tt yas, in fact, a proceeding 3 milar to 
an Enghsh moitgage bat without the power of sale 
or foreclosure. Dven with regard to this trananction 
certain difficulties presonted themselves and the Roman 
lawyers introduced a proceeding call pignus tho offoot of 
which was to get nd of the transfor of ownersh p 


pea 


altogetle: and to substitute for it a transfer to the 
creditor of the bare possession of couse under the same 
condi ang ag to tts rettun, when the debt was satisticd. 
Bot) Pedvera and Pagnus did not sat sfy the reauitementa 
of tle case, for by te formot t)¢ doblor dc pended on tho 
good fa tl of the ied tor for tle restoration of h’s property 
as there was n> personal remedy aginst to oieditor in 
caso of tha salo of the property ; and by Piynus, tho 
cid tor wes exposed to thei ac of the property be ng sol t 
by the debtor to a thud person in haud of hs secm ty , in 
which case, if the thing pledged were land, the creditor was 
wholly unprotected aganst ths thid person’s claim, 
About th’s tme the extension of the Roman dominions 
beyond the confines of Italy made 1t min fest that the 
Roman landlord should have some effectual security for hia 
vent fiom the cultivator. It was theronpon neoessary that 
there must ba someth ng more than nom nal security and 
the mode adopted was to allow the tena it by a simple agree~ 
ment to pledge lis farming stock to the landlord aga 
sec ty for ient By it the property of the tenant could 
be followed anywhere. ‘Yh's form of secur ty wad called 
by the grich nane hypotheca, Ub was only n dovolopment 
of the a ginal prgnus and the Romins did not henceforth 
keep any distinction between the the two As yot thre 
wag no power of sale of the th ngs pledged, by aeditor ; 
50 an advance was mado won the old Jaw by wh'ch the 
creditor could sal sfv his claim hy the sale of the property 
pledged. ‘Ths rule was also oxtended to the case of fiducia, 


(49) By what method pledges used to be aatinguished ? 


(1) Whon the pledgee became the owner of the property 
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given mm pledge (2) when tt was agreed that the propaty 
should be ieleased (3) whe1a tld poison had held the 
property howestly as lis own for twonty yeara (4) when 
the obligation, the performance of which was to be seemed 
was discharged (5) when the pledgee exercised Ins night 


of sale. 


(50) Distinguish between voluntary pledge and 
involuntary pledge? 


A voluntay pledge might be created by contract or by 
will ; an involuntmy pledge by express order of cout or 
may be atimbuted by the lawasagan neident of certain 
transaction. 


(51) What ts Che distinction between pledge and lien in 


common law ? 


Lien isa moe personal mght of detention which 
gives the ciedilor no means of antisfy ng his debt but 
only prodtoes a mcssiue upon the will of the creditor 
aiising fiom the inconvenience of being kept out of he 
property ; a pledge 1s constituted by adding to the lien 
the perm ssion to the ced tot n case of default to soll 
and satisfy the debt 


(52) How 29 the present law of Mortgage understood 
by the common law court as well as by the cant of 
Chancery ? 


According to the fist it is an absolute conveyance 
with a condit on that if the money be paid by a certam day 
the property 13 to be restored by the owner; if that day 
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LECTURE IX. 


(58) Define ownership 9 Wat ta the rlatwn of 
occupancy to ownershep 2? Doce the hnding of lost property 
of an unknorn owner confer on ve ship on ary one ? 





Ti § ile. ght to nso ot dew wth sone g've1 subject 
maminit wl sh though: of ual mted sindef nite Tha 
thing be w ihont owner and be i the simo time not in the 
posseasio: of any ono, if becomes the property of any ona 
who takes possess on of it, “f he chcoses that it should so 
become. 11 4 ¢ ovenparey. But ownership may taka 
place eithe 2b rspoet of atl ag whch hu no previous 
owner or an respect of a thug which had a previous 
owier Find ag of lost property Tos not conte 
ow oth p 


(54) Laplan, & casure trove’ aegursifion 14 accession 
‘ownership b palluvion and daluvon’, Yor fciture’ ‘presen ip 
tion’ 

The fiivt 3 = propoity wi ch once had an ownet and 
which had been loat by him, In England the p*operty 
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whon found out becomes the piopaty of the government ; 
in the continent it is equally divided botwoen the f nder 
and the ownoi of the Indo: houso ‘Tho produce of 
a tice or of an animal becomes the propoty of 
tho owner by secession. ‘Lhe advance and receding of 
tho sea sometimes oronte a tulp of land betwoon tho 
sdaShore and tho adjoming estate. According to 
Blackstone if the nitwe of the change be sudden the 
land gocs to the otown, if gradual to the adjom ng 
ownel, Sometimes + man is depived of his property as 
apunishment for an offence; Ins property 18 tiansferied 
tothe Crown, This 1s called forfeiture. Long possess'on 
of propaty by a poison who ‘s noé the owner may havo tle 
offect of transfering ownership upon a principle, called 
Presciption, 


(55) Whatare tle methods of transfer of ownership ? 


Tho transfer of ownersh p most fequontly met with 
iseither on gift o1 sale ; m both tho transfer 19 a volun. 
tay one. They both involve a declaration of intention by 
two peisons, a tlansf2or and a trasfelee. 


(56) That do you mean by corporate ownes ship ? What 
effect it has had on atienation 


Individual vight of alienation did not oxist im tho 
emlia. stages of socicly, The goneral right of shonation 
has beon slowly and paisfully acquued, In the ealia 
stages of society owneishtp was not individual ownership 
at all ; ownership was vested m famullos or in othor words 
it was corporate not sole In Roman law at tha time 
of shenatton, ‘Ave witnesses reposenting the public were 
iequired to be present, Eyenin moden lew publication 
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$a favoured mm the onso of tianfer of land, Publicly fs 
how gonerally seaured by togistiation. 


(87) What ave the solemnitres raquir cd besides writing ? 


Bosides writing othor solunities, in o1dor 10 impress tho 
transaction on the the memory of the parties, are required 
among continental nations viz, shaking of hands, noding 
tho hond, giving of earnest monoy dc. 


(58) Can the ornership b6 transferred without a 
transfer of possession ? 


Ag a general ptoposition moden systems of law do not 
gencially make delivery 2 necessmy condition of the 
transfer of mopeity ; the older Roman law prolubited 
the transfer of ownership unaccompanicd by a tiansfor of 
possession. ‘The general prince plo of law 18 thas, in the 
case of moyeables, the possessor should generally bo 
considered as the owner, In the case of laid, immediate 
possession being in most cases impactible, publicity by 
regiatiation and by other means is gonorally 1equned, 


—00———~ 
LECTURE X, 


(59) Define Preseiption ? Ie vt requis cd in Roman and 
English lans 9 


Long possession of property by a parson wlio is not 
tho owner may have the ollect tiansfarmg ownersh’p upon 
a principle called Piesér pon. In Roman law tnis prinoiple 
was descubed by the words ‘lo ncquiie.ownership by 
possession’. In tho ease of land too owne ship was Roquned 
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in two years 3 and in othor casos m ono years The posses« 
sion must havo beos acqnied under colour of 1 ght. Tn 
Dnglend Prsseuption signifies the sequisition af title by 
Jength of time and enjoyment. 


(60) Compare betrwoen English and Roman laws on 
Press iption ? 


In Roman law the yrineiple whieh operated waa that 
of atqusition by time immomorial, Whon a cond tion of 
things has lasted so long that the present gencration never 
knew any other, and thei forefathers Ienew no other, then 
it must be assume] that this condition of things 13 0 
Dound up with the convictions, feehngs, and inloosts of 
the nation that it can not be d’stubed. Savigny thinks 
that tho punaple of time immemoual was applied to 
matters of public concern, But most probably thae was & 
law of limitation goveming tho transaction of ptivato 
poisons, There were many eases in which a person against 
whom a olqm was agsoited could meet 1b by s'mply saying 
that it was assoited too late Lnglish lawyeis gencially 
seam to think that the acqtusitron of ownetahip of land by 
piescuption is unknown to tho Dnglish lay. Roman 
lawyes, unlike Tngtish commentators, nover lost s ght of 
hetiveen possession which 13 foundod on a just litle and 
possession which 1s not, Tho aboyo is with logaid to 
corporeal things. The modan Bnghsh law genoially 
admits tho acquisition by preso plion of imeorporent 
things ; whereas tho Roman Ipw ¢id aCmiv such aequisi~ 
taon in rospeat of coitain special ights The hme 
immemouial of the common law is the time immemoi al of 
tho Roman lay, Acooding to the Pioscitption Act the 
plosumption ‘of a legal agin of ght auises whendyey the 
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tight clained has bean actually enjoyed without interrup- 
tion fot a potiod of twenty Yeats by a porgon claiming’ 
Hight thoreto and Who alleges and dim prove that the 
enjoyment has boon “as of right”. 


: 

(G1) State the main points of the Indian law of 
Presoviption ? 

Substantially the principles of English low ae adapted 
in Indian law. ‘The perfod which buings the statute inte 
operation in India is gonanlly measured fiom a date which 
js described ns that “when dispossession ocours”, Thor 
suif must be brought withm a hmited time after that date. 
Certain rules rolating to the acquisition by proserption of 
rights ovoi land othe: than ownership havo been intioduced’ 
by the Indian Legislation 


(62) .What do you mean by leabelity ? what does it 
dneluide ? : 


In Engl sh law it expresses thee things: (1) Ibis 
used to oxpress the postion of a person who hag undar- 
taken to do or to abstam from domg something by contact 
with another person. (2) Tt is used to exprosa the 
condition of person who hos failed in the performance, 
of some duty and who is consequently called upon to maha 
compensation to some poison who has suffaed damage 
thereby, (8) It is used to oxpross the condition of on 
peison who has not failed in tho performances of any duty 
but who has done an act which has cvsod damage to 
anothe: for which he is required to make componsation, 
It inoludes primary’and secondary dutios 


(68) Low far hability arises out of contr act and deliat ? 
According to Enghsh lawyers all lialulity avisog out 
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of a breach of contiact or out of delot, i, e, certain bron~ 
ches of duty oflled “torts.” But this is not tho fact ; 
for there is a good deal of linbility which is never consi- 
dered as mising out of cither the one or the other, for 
example the liability of trastees or the liability of a person 
who has used a ferry to pay the toll, 


(64) Give Savigny's definition of Contract and point 
Out its merits ? 


A contiact 1s tho cononrrénce of several persons in 
declaration of mtention whereby their legal yelations are 
determined, (1) This definition 1ominds us that tho 
agreement in odet to become a contiact must be one in 
whioh the parties contemplate the oveation of a legal 
elation between themselves. (2) It clomly describes 
the true relation of tho partios and how it arises. Tho 
above points are Jost sight of in an Unglish definition of 
contract, 


(65) What are the important points to be considercd in 
@ contract ? 


(1) Thesense of the promise iather than the intention 
of the paities which govzins tho contiact, (2) It must be 
seen that the contract fulfils tivo conditions, viz, ether 
that it 1g made upon s consideration or that it 1d contained 
ine deed wrder seal. Tho author ciuticises the ‘term’ 
consideration and comes to the conclusion that that its use 
is vay vague among Denglish lowyas, Tho Linglish law 
sooms to have gone wrong in treating the question of 
consideintion, which ig really one of form only and not 
one of substance ; it is impossible to apply it as a test 
of legal lisbihty with consistancy and with justice. 
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(06) What ia the diatinotion beéwean “ort! and 
‘Enjuries’ 7 Give the French definition of ‘deliot ? 


Acts when considered with roferonce to tho ob) ‘gation 
to make compensation which rogults from thom, aio eniled 
torts; and whon consilored with referonce to tho hatute 
of the not itself are enlled injunes, A dolict isan act 
ef onaman which causes damage to another provided that 
the act be done intentionally, nogligontly o. impindaitly, 


(67) Euplain the terms (1) Megtigence. (2) Malice 
(8) Warranty. (4) Trespass, (5) Defamation. 


(1) According to later expositions {6 means the absence 
of dihgence and even of skill ; not the absence of that 
diligence or shill which the paty under the o1¢umstance 
was able to exorcise, but of that diligence or skill, 
which under the choumstances tho the law requizes. 
(2) Intention 15 not an clomont in wiat is called 
‘malice in law’, The publioat‘on of any thing injurious 
to the charactor of another, except im ce tain spocifiod 
cases, is regarded og an act of of ‘malice’. (8) Whenover 
16 is incumbent upon a person, for any iaason whatoyor 
to take upon himself the consequonces, should « statement 
which he makes not be true, he is said to warrant the truth 
of the statement (4) Bivery violation of a right of owner 
sh which ‘caustng damage gives 1180 to & liability to make 
apical to tho owner is called ‘Thoapnsa, (5) 
In defamation the plantiff must show (a) that the charge 
made against him is false (6) that it ismalioions (c) that 
it hag cansed{himdlamage, 


(68) That 1s the common feature Of al! torts? 
(1) Torts are acts forbidden by law which causo damage 
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(2) Blameworthiness 19 if many onses the  conneoting 
hak botweon aols which aro called tort 5 but all blame~ 
worthy acts a0 nob torts 


(60) What is the suggestion of the author as to thé 
usa of the word ‘toris' > 


The word ‘tort? is ugod by Lnglish lawyois to covor 
n number of acts which havo no quality common and 
distinctive. Such sets as trospnss, fiend, slandot 
Bhoultl not bo oslled torts, ‘hose acts for which a party 
was hablo beonuse his conduot had not 1cachod that 
slandard of cowmspeation which the lew requued should 
bo enllod ‘torts’. 


(70) State the ways in which lability may be afuctad 7 


(a) It my cithor not m saat all (b) Tt may arse in 
a modified fon (¢) hiving a son in ita tsnal form, it may 
bo sot aside or modified by the aides of tho cout, 

(71) Woite short notes on (1) Znsanity (2) Brior 


(8) Lntomeation (4) Zr fancy and (5) duress ? 


(1) Ags insane persons mo susceptible of very much 
the same kind of mfluence as other porgons and 45 the 
slemont of intention is deseernable'in thei acts, thoy ale 
Table in tho strict souga of tho Inw; but a ‘law wlich 
jwarded a ponalty to the actions of insane poisons would 
ho ineffectual, as no ono otha: as proscoutor or witness 
would assist in onforcing tho ponalty if he could help it, 
(2) The only caso im whioh omoi proyonts the odinay 
liability of o pnigy fam avising on a contrac is that in 
which it is combined with haw, in othor oases it is 
iitkaverial tg tho oxitenco of the contract (8) Genorally 
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Speaking intoxication in nob a giound of excuse oven the 
dranken mon must retain the low degres of intelligence 
which ia uaceasmy to tho offouce, But in the absence of 
th $ low degice of intell gence, the elemert of intention 
doos not supeivone In other parérculay casos a8 in con+ 
tract people ought not to attempt to taansacé business 
with peisons whose incipao ty to exore'ge sound jndg nent 
is apparont (4) Tho most common ground for oxcluding 
infunta and mimois from liability 19 the absence in them of 
that knowledge and experience which 1g necessaty to enable 
any one to appiociale the consequences of his acts, (8) 
118 not necessary that every act of duress must be an 
act nga nst tho will, If I tlicater you with a pistol to 
sgua dcaument and you de 9, 1613 evudort that T have 
opdated not upor your will, but upon the des os which 
influence your will 11 order to eff ctually plead a duress 
you must s ow, (a) tial the daiger to bo avoded must 
be of a serous kiad inyoly'ng loss of } fe and Virb. (2) 
{6 13 nosossary that tho dangor should be of something 
which a person of or nary ¢ nstancy and fi timess may 
faily expoct to happer. (3) ‘Tt eseapa fon tlo ant 
oe pated ham, by makmg the pyom se, must be siggosted 
by so ne ono otha tharthe p onset hi sel, and tho ret 
must bo the dneot conssq ence of the sugg3stjon 
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body which smvivos him = Ownership im anciort tues ay 
has boen pomtol out by Ma, Man, was corp ate net 
individual, Preotaoly the sama takes place whore tho 
vot point on ‘s 1¢presonte | by a single ind v dual callod in 
Tnglan 1 cot rorat‘on solee ‘More 1s much probabil ty that 
the idea of Ind’y dual sticcession graw out of tla ton of 
corporate suecession, The property of tho decease t 
naturally devolves on thosc to whom tho tights and habs 
} es attael ad by the fieton that Ue ancestor's oxistonde 
tvas vontinued n the peison of the hon. In em er tames 
this was tegnided not ns a fiction but 9 solonm physical 
truth by the lawypis of all countilos Tn addition to this 
entsa of inher taice thee me obheas, v'7 (a) the 
theory of sp ritual bereht in Dayabhaga (1) Propinqt ty, 
or neainess of blood inthe Mitaeshaia ag woll as 1 the 
Moha wha Daw ‘Lhe sales of 1 testate suvceaniwn vf an 
Lea to the mary dual property of the deceased giow ont of 
the iles whch gover ied the 2 ghts of co owners upon 4 
pa tit on of tho fam ly property 


(73) Zhaoe the grouvth af testamentary successton ? 


Aceoid ng to sav gny this also iets on tha fot on that 
the deceased person cont nues to nek beyond tho per xl af 


~his_own death, Tho author does not ages with this not 
ea: who speaks of sneces4s on 


mendes) 
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convenience, backed by authouty. (5) Hastorically it has 
gown, like othe: Inw, partly out of judioial dooision,and 
partly out of custom, 

+ (74) What is the orig of wills with regard to 
immovealle property 2 

Testamentary dispos tions of land weie formerly allowed. 
About the reign of Heney IL landed property gin ta 
tlescend to the eldest son and hig successoi ; 1n thei absonco 
collaterals and then remesentatives cume in. Afterwards 
considerable alterations were made in the law by the inven» 
tion of uses or tiust estate The land was convayed to 
what was called a feoffee to uses. Tle uses wee thon 
declared ma will, and the cout of shancery-compolled the 
ferffee to cary out the mitention. ‘I'he statuto of omy 
VII put an end to this mode of disposition ; bub almost 
am na lately afterwa Is an expiasa anaatmant annfor ‘ol an 
absolute ght of alienation, both testamentary and inter. 
atvos, upon all owners of land = Thsis the o gin of wills 
relating immovable property. 

(75) Is the heiw of land liable to pay tha debt of the 
deceased in inodern law? What was the ancient daw on 
this point 9 

‘Lho he'r 1s able fm tho debts of the deceased, whether 
he takes under a will ot by intestasy. Tho caso wag 
silat m yely ancient timos 


(70) What is the difference between the procedas of "the 
of the evil and the crmapal courts ? 
Though the ultimate. object of all comtsis the samo, yot the 
civil cout generally professes only to givo reid ofs> and tha 
criminal court only to mfliot punishmont, 
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(77) State ¢ha remarke of the author on node 
procedays t 


A. yndge in odor to decide impmlially must bronk up 
the complex contoution of the partic indo tho various a myo 
queai ons which arorivolved, To the palormance of ths 
task modern procedure for the most part aftoids 110 agsis- 
tance whatevor , 1413 left entuely to the ntollectual capacly 
of the yudge In carly Roman law there was a rigorous 
rule of fone suit ono question’ bindmg both the plamtil 
anil the defendant. The modern inles of ploadmg do 
remove many difficult o8 out of tha way of ihe judges by 
bringmg out t10 issues to ba ted; but the yarnety of 
questions tossel in disoder before the comt do not 
properly answer the ends of justice, 


Tim Ryo, 


